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THIS ADVERTISEMENT IS ADDRESSED 


TO FIVE CONCERNS 


EACH NEEDING *500,000-TOMORROW! 


- HIs s probabiv the most forthright 


advertiseme teverpDp liste ) icon 
‘financial House. And advisedly so. 

The tempo of the day and the tempe r of 
industry’s needs, under the lash of war, call 


for unvarnished w rads and shirt sleeve tacts 


Accordingly, we sav that vou can have 
our check for $500,000* ore. if vou need 
more less. if less is called for: on a basis that 


will solve rather than involve vour problems. 
And vou can have it in an incredibly short 
time —if there isa reasonable re lationship be- 
tween your worth and the amount of money 
required, And provided we can help vou make 


rreoonne with reasonable safetv to ourselves 


Whether vou want to use this monev to 


pay heavy taxes, purchase needed equip 


*/ 


ment, buy out a partner, handle more busi 
ness with vour present capital or for any 
other vitally important purpose vou 
will be free to follow through with vour 
plans without the need for repaying this 


money at the expense of your operation 


Under our plan of financing, current ratios 
are not the controlling factor. The cash 
you get from us, under ordinary conditions, 
will be at your disposal indefinitely. In 


effect, it serves as « apital money. 


Frankly, our charges are higher than 
bank rates. But figured on the basis of end- 


results, extremely reasonable 
You may communicate with us in strictest 
confidence regarding our ability to meet vour 


spec fic needs. Write phone or wire today 


WALTER E. HELLER & COMPANY 


Factors...Sales Financing—Installment Financing—Rediscounting 


ESTABLISHED 


105 WEST ADAMS ST... CHICAGO 90, LLL. « 60 EAST 42ND ST... NEW YORK 17, N.Y 






































O — STANDARD 


O «REPORT 


O everything” is STANDARD FEDERAL TAX REPORTS. 


FEDERAL TAZ 


Gy any Jest... THE BEST 
ON FEDERAL TAXES FOR REVENUE 


Soda. itl 


Speed? Accuracy? Convenience? Completeness? Whatever 
the criterion, whatever the need, whatever the question — 
if it involves federal taxes for revenue, the accepted reporter 
of the federal tax specialist, first choice of the man “who must have 


Whether they represent tax payer or tax collector, on whichever 
side of the tax fence they stand — Tax Men all endorse “STANDARD 
REPORTS” in use, collect real dividends from its breadth of coverage, 
official and explanatory, its dependability, and its down-to-earth 
practical values. 


For the “STANDARD REPORTS” subscription plan brings subscribers 
up to date immediately and keeps them up to date continuously. Its 
swift, detailed, informative weekly issues blanket the field of federal 
taxation most important to business and its tax counsel—reporting week 
by week the latest development in pertinent law or regulation, inter- 
pretation or ruling or court decision—the newest return, report, or form 
—all enriched and illuminated by editorial sidelights and plain 
English explanations. 


Accordingly, STANDARD FEDERAL TAX REPORTS subscribers always 





O have the FACTS, always know just what to do — and why and how 


to do it! 





COMMERCE CLEARING HOUSE, INC., 


merpeoears 


LO PecBeers@ens OF TOPHEC AL LAW 
NEW YORK 1 CHICAGO 1 WASHINGTON 4 





EMPIRE STATE BLDG 214 N. MICHIGAN AVE MUNSEY BLDG. 
[He AMERICAN BAR ASSOCIATION JOURNAL is published Monthly by American Bak Association at 1140 North Dearborn Street, oe 10, Illinois 
Entered as ynd class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912 


Price: Per copy he per year, $3; wo Members, $1.50; to Students in Law Schools, $1.50. Vol. 30, No. 7. 











After THE WAR 


Will your clients’ present cooperative arrange- 
ments with other manufacturers violate the 
anti-trust laws? 


Have your clients secured suitable protective 
waivers from the Government departments? 


Are your clients’ plans such that they can be 
continued after the war in their cooperative rela- 
tionship with other manufacturers? 


Are your clients making after-war plans which 
come within the prohibition of the anti-trust 
laws? 


Will your clients’ plans for merchandising their 
after-war products violate the state and federal 
statutes on monopoly? 
Here is a volume which will aid you in 
advising your clients as to their rights as 


well as their obligations under the ‘‘monop 
oly” statutes. 


TOULMIN’S TRADE AGREEMENTS 
AND THE ANTI-TRUST LAWS 


By HARRY AUBREY TOULMIN, Jr., Dayton 
and Washington. Author of Toulmin’s Law 
of Foods, Drugs and Cosmetics. 


Many of the present cooperative agreements in 
industry will be the subject, after the war, of 
a tremendous amount of litigation. Also a great 
many of the cooperative arrangements between 
industry will be sought to be continued by 
manufacturers with corresponding disastrous 
results to those who try it. 


Many pieces of anti-trust litigation have been 
merely suspended during the war and with the 
termination of the war in view there will be a 
tremendous revival of such litigation. 


TRADE AGREEMENTS AND THE ANTI-TRUST 
LAWS is a new type of guide book for lawyers 
who advise business and industry. The discus- 
sion is by an expert with a quarter-century of 
successful experience as counsel for a wide 
variety of corporations. The outstanding feature 
of this book is its practical nature, because it is 
written from the author's actual experience as 
a lawyer for many of the leading American 
corporations. 


PRICE, including latest pocket supplement, $7.50 
a copy prepaid. We will be pleased to send a 
copy at once for five days’ free examination. 
FREE to purchasers of the book: Digest of 
Federal Laws Pertaining to Fair Competition in 
Industry and Chart of government departments in 
charge of their administration 


THE W. H. ANDERSON COMPANY 
524 Main Street Cincinnati 2, Ohio 








There is... 
a time to laugh” . 


\ luckless private, 


a 
weary and woebegone, duck 
into a foxhole in the southwest Pacific, barely in ti 
to dodge a Jap barrage. 

Sitting there in mud and water to his waist, he wai 
dismally, “Oh-h-h, I wisht I was a civilian! 

At this point he realized for the first time that 


Turning his he 


was sharing shelter with another. 
a bit he observed the insignia of a major on his co 
panion’s shoulder. Somewhat disconcerted, he add 
lamely, “I-I mean, sir, a postwar civilian! 

“What! You offer me only $1,800 for this car! You 
crazy—I paid $1,400 for it new.” 

Some boys in Kansas City were showing a Tex 
rancher the town. 

“What do you think of our stockyards?” they aske 


him. 


“Oh, they’re all right, but we have branding corrals | 


in Texas that are bigger,” he said. 


hat night they put some snapping turtles in his 
bed. When he had turned back the cover, he asked 


what they were. 
“Missouri bed bugs,” they replied. 


He peered at them a moment. “So they are,” h 
agreed. “Young uns, aren’t they?” 


\s reported: “The happy couple will make thei 


home at the old Manse.” 

\s printed in the paper: “The happy couple wil 
make their home at the old man’s.” 

Memory training by association became a fad in 
certain school. “For instance,” the English teacher was 
explaining, “if you want to remember the name of th 
poet, Bobbie Burns, you might conjure up in your ey« 
a picture of a London policeman in flames. You se¢ 
‘Bobbie Burns’.” 

“I see,” said one of the pupils, “but how is one to be 


sure that it doesn’t represent ‘Robert Browning’? 


An employer out in Omaha emploving thr as 


sistants, has been found who has no labor problen 


whatsoever. His business is not affecte d by labor 


tion, unions, the Selective Service 


| | 
1ecgvisia 


Act, Social Security 
ntilator 


business and his 


or workmen’s compensation. He runs a 
I 


chimney and cooling system cleane1 


assistants, whose job it is to carry ropes and lines 


through narrow and twisting passages all day long, 


consist of two monkevs and a baboon 


short ig 


Why worry about manpowet 
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/ Question: \ 


Why, to enjoy the advantages \ 
of C T Statutory Representa- | 
tion, must a company deal 

\ through its lawyer? 


j 


\ 
Ko / 













CORPORATION TRUST 
e 


The Corporation Trust Company 
oe T Corporation System 


And Associated Companies 


15 Exchange Place 
Ss 














Alt 
A 7 F Street, N. V Los Angeles 1 Spring Street 
Baltim » 409 Se Avenue S 
Bost I Ne Broadway 
Buffa { Philadels 23 S. Broad Street 
Chica, Ss F r $ Sm eld Street 
Cinecin P and 57 Exchange Street 
Clev Sa r Montgomery St 
Dalla h Seattle Second Avenue 
Det w St. Louis 4 North Broadway 
Dover, De Washington 1329 E St Ww 
Hartford Wilmington 1 West bh Street 
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Doing what a statutory representative for a cor- 
poration does is business—business which requires 
highly efficient business organization and sys- 
tem. The Corporation Trust system of representa- 
tion is equipment, in effect, for saving detail and 
preventing mistakes. But doing what the repre- 
sented corporation has te do about the things its 
statutory representative watches for and informs 
it of—that is compliance with law, inextricably 
bound up with law. And that, to be safe, needs a 
lawyer within call. So the more than half a century 
old policy of C T—to accept appointment as a 
corporation's statutory representative only from 
the corporation's own lawyer and to serve as rep- 


resentative only under direction of that lawyer. 
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R ) 1 Cis Wars tor 
lo l. is a la yf promi 
“ has had wide experienc 
Sa tr i\ ind is tk 2zuthor 
| al ( S ae legal SO i i 
hilosophical subjects. On May 22 
NI Farnu former Assistan At 
7 vG if the I 1 States 
‘ fessor of law on tl 
Facu f the Law School of Suffolk 
I versitv. It is expected that M1 
Far begin his aching 
ming i 


s ike I iws 
(.ons I T ] Ss S 
( chose ) f 
I idencies of th 
Congress nand ‘ 
wosed t f he 
nas ) ) mp 
S s Walter 


x amend tl 
fr} Suprem«¢ 
t bevond 
ther va ) 
tors " 
rit 1, 
) h CoD 
Gordon Mer 
B isks iS 
) SI 
slation, M 
fits and t 
d Wa » 
ac 0 
} ¢ 
( 
»? 1 ( 
rOv\ ny) 
} aa heaset 


Rationing Suspension Orders: A 


} 


Reply to Dean Pound—!In this issu 


Richard H. Field, J: 
of the Off yf 
g¢ James, Jr., Dit 

Q ) Divisio1 

S ? v1ves 
Rationing Suspens! 

R ‘ » Dean Poun 

is al imswer 

g Adminis 

1\ 


General! Cour 


IN THIS ISSUE 


by Dean Emeritus of 
School 


Chairman of 


Roscoe Pound, 
Harvard l 


Svivester ( 


niversity Law 


Smith, ]1 


American Ba \ssociation’s 
Committee on Administrative Law, 
iments on the two articles, and 
suggests further study on the dis 
ission of procedure should result 
amendments of the regulations 
and procedure fully promoting the 
portant purposes of the agency 


Review of Supreme Court Decisions 
In 


ypinions ot 


this issue we review twenty-fou1 


th 


the Supreme Court of 


United States handed down from 
May 12 to June 12. The 


handed before 


other opin 


ons down final ad 


uurnment and not yet reviewed will 


in the August issue 





ANNUAL TOPICAL INDEX 
In Volume 62 of the 


Bar Association Re ports there was 


American 


a complete index of sub 


| jects dealt with in the 
of the 
ul 65 of the 
subsequent volumes 


Kes ol 


first 25 
JOURNAI In 
Reports and 

topical in 
XXIV of the 


each succe eding 


Volume 
|} Jo ol 
i . 
| yume, have been printed. Re 


RNAL and 











ts are available at $1 each of 
topical index of the first 23 
vol mes 
| 
U’. §. v. Saylor: In this case th 
S reme Court held that state elec 
yn officers conspiring to stuff the 


tt box in a Congressional elec 
to prosecution unde 
ippropriate sections of the federal 
Criminal Code 

In Mortensen v. U. S., the inter 


the Mann Act was ex- 


pretation of 
pounded and limited 


In L. B. Steuart 
Bowles, et al., it that under 
Title III of the ond War 


Act, which gave the President author- 


& Br In \ 
was held 


SE! Powers 


to ration material or facilities for 
def the President was given pow- 


ense y 


r to allocate material and to 


- es 


oraers anda to 


issue 


suspension withhold 


material from those who viol: 
regulations established 
An unusual number 


decided, but 


lax cases were spac 
lacking here to summarize t 
The y dese ve close attentior i 


Section of Taxation lends the ai 
its specialists to review tax Cz 


Journal expresses appre 


the valuable service rendered in 
reviews of these tax opinions by M 
Mark H. Johnson and Mr. How 
3) Colgan, if. both New Y 
City 
U. §. v. South-Eastern Underu 
s Assn.: The Court held by a { 


to three vote that fire insurai 
business is interstate co nerce a 
is within the purpose and s¢ ype 
the Sherman Act 

Polish National A ? f 
United States of N } 1m 1 
NLRB.: It was held that the exter 


to which the Alliance used interstat 


facilities of travel and transportati 


across state lines in the conduct o 
its business justified the applicatic 
to that business of regulation in tl 
respects provided in the National I 


Relations 
Che ld in Lyor 


v. Oklahoma that the que 


Act. 


Supreme Court 


bor 


stion 


whether a confession was voluntar 


or involuntary must be determine 


by the jury and the trial court an 
that the Supreme Court will not 
yverturn a decision on that questior 
inless the conceded facts are irreco 
lable with the mer freedom 
n me of the confession 
In U. 8. v. Whit was d tl 
he privilege against self-incrimin 


tion is a personal one for t 


tion of the individual and does ni 
extend to a labor union, corporatio 
3 unincorporated organization 

In Hartzel v. U. S., it was held that 
under the Fspionage Act of 1917 th 
existence of a specific intent at th 


alleged overt 


time of the 
insubordination or disloyalty in 
armed forces or to obstruct the re 
cruiting and enlistment services must 


be 
vond 


proved by the Government be 


reasonable doubt. 
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\ICHOLS CYCLOPEDIA OF LEGAL FORMS ANNOTATED 


by Clark A. Nichols 
9 Volumes including latest Pocket Parts, Price $75.00 


Not only contains a form to fit every conceivable situation, but tells you the law applicable, 
nd where to find it by keying the forms to text books, legal encyclopedias, selected case 
.otes, statutes, decisions of courts, and law journals. It puts your library to work for you 
nd it is kept to date by means of pocket supplements. It does not contain pleading or 
actice forms. 


Vill any other work in your library do as much for you—tell you what the law is or where 
find it, and then show you what to do about it? 


CYCLOPEDIA OF FEDERAL PROCEDURE 


(Civil, Criminal and Appellate) 
Second Edition 
14 Volumes including the first Pocket Parts (August 1944) Price $150.00 


\ complete encyclopedic treatment of jurisdiction, venue and practice in the federal courts 
n the light of the Rules of Civil Procedure and all pertinent authority. 

[he forms are incorporated with the text jor ease and certainty in the drafting of any 
istrument, civil, criminal or appellate, required for use in the course of federal practice. 


Kept to date by annual pocket supplementation. 


BARTON FEDERAL INCOME ESTATE AND GIFT TAX LAWS 


Ninth Edition 
| Volume of 1274 Extra Large Pages, Price $30.00 


The complete history of all Federal Income, Estate and Gift Tax Laws is shown at a glance 
as this work sets out in parallel columns the law in effect during each year beginning with 
1939 and brings back into each respective year the retroactive amendments made by the 
various Joint Resolutions and Revenue Acts, so that the reader can see exactly how the 
law read in any given year. He also can readily compare the changes which have been 
made from 1939 to date, and through the cross-references to the author’s Eighth Edition 
he law from 1926 to date. 

Pocket supplementation will keep this work constantly to date. 


MERTENS LAW OF FEDERAL INCOME TAXATION 


12 Volumes with service to and including 1944 Pocket Parts (July 1944) 
Price $130.00 


A complete restatement of the entire field of federal income and excess profits taxation so 
written that anyone interested in any phase of the subject may readily find the law appli- 
cable with the minimum expenditure of time and effort. 

Kept constantly to date by a monthly pamphlet service, cumulated every three, six and 
nine months and cumulated in pocket parts at the end of the year’s subscription. 


Terms and descriptive literature gladly sent on request. 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago 11, Hlinois 
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USED LAW BOOKS 


The lawyer who buys most of his standard sets from 
us can accumulate a fine law library at moderate cost. 
For example, note the following July 1944 offerings— 
and remember, Claitor books are good books unless 


otherwise described. 


Reporter System, first series 2300 volumes. $2300.00 
Same, mixed sheep & buckram bindings. 1650.00 
Selected Annotated Reports. 700 volumes, complete 950.00 
Same, mixed sheep & buckram bindings. 750.00 
U.S. Sup. Ct. Repts., L ed. 1-316 in 86 books. 185.00 
—Same, mixed sheep & buckram bindings 145.00 
Reporter 1-316 in 73 books 175.00 
—Same, mixed sheep & buckram bindings 135.00 
—Baldwin-Reporter 1-316 in 44 books. 100.00 
Lawyer’s U.S. Digest complete to date £5.00 
Am. Digest: Century & 1-3 Dec. 129 bks 195.00 
-Same, mixed sheep & buckram bindings 175.00 
Am. Bankruptcy Reports 1-49 & N.S, 1-54 150.00 
American Law Reports Annotated 1-44. 44.00 
1-82. 135.00 
1-100. 225.00 
Complete to date, including all side books. 525.00 
Atlantic Reporter 1-200. 200.00 
Same, mixed sheep & buckram bindings. 150.00 
2nd series 1-29. 50.00 
Federal 1-300. 275.00 
Same, mixed sheep & buckram bindings. 175.00 
—Cases, 30 volumes & index. Newly bound. 116.50 
Same, sheep bindings. 70.00 
Northeastern Reporter 1-200. 240.00 
Same, mixed sheep & buckram bindings 190.00 
-2nd 1-46. 92.00 
Pacific 1-300. 975.00 
-Same, mixed sheep & buckram bindings 175.00 
—2nd 1-139. 235.00 
Southeastern 1-200. 240.00 
Same, mixed sheep & buckram bindings 190.00 
2nd 1-23. 416.00 
Southern 1-200. 9250.00 
—Same, mixed sheep & buckram bindings. 225.00 
—Southern Digest complete to date. 100.00 
Southwestern 1-300. 275.00 
Same, mixed sheep & buckram bindings 175.00 
—2nd 1-167. 275.00 
Trinity 328 volumes. 225.00 
Same, principally sheep bindings 145.00 
LRA 163 volumes. 195.00 
Same, principally sheep bindings 115.00 
Annotated Cases 56 volumes. 50.00 
Same, mixed sheep & buckram bindings 10.00 


Write for a free copy of our price list quoting codes, 
digests, cyclopedias, treatises, miscellany; or better still, 


tell us about the books you want. 


We also buy fine law libraries in entirety, or lesser 
collections of esteemed used law books. Here are a few 
wanted at all times, and the prices usually bid for first 
rate copies: FCA $65, USCA $125, CJ $40, CJS 1-40 
$150, 4th Dec. 36v $125, Am. Maritime Cases 42y $200. 
Fed. Digest 72v $175, ALR 1-150, $260, Fed. 2nd 1-140 
$150, Fed. Supp. 1-52 $860, Words & Phrases 45v $135, 
Am. Juris 1-51 $220, BTA 1-47 $50, Maine 1-77 $300, 
Maryland 1-104 $250, NH 1-63 $400, Del. 1-17 $100. 


CLAITOR’S BOOK STORE 


Baton Rouge 6, Louisiana 


The nation’s clearing house for good used law books. 








ANNUAL MEETING 
CHICAGO, ILLINOIS 


September 11-14, 1944 


Ihe Sixty-Seventh Annual Meeting of the America 
Bar Association will be held at Chicago, Illinois 
September 11 to 14, 1944. Further information with 
respect to the meeting will be given in the August an 


September issues 


Hotel Accommodations 


Headquarters—Drake Hotel 


Hotel accommodations, all with private bath, are available as 
follows: 
Single Double Twin } wo-room 
for dbl. bed) _ beds for “ge 
1 pet 9 ‘ 9 Ants parlor an 
person a persons én pers¢ hedrox : 
\MBASSADOR $13.20-$16.51 
State & Goethe 
BISMARCK +.75-6.50 7 .50-9.50 
Randolph & LaSalle 
BLACKSTONI 5.50-8.50 7.50—-11.00 
Michigan & Sixth St. So 
DRAKE . Cas Advance reservations have exhaust ll space 
(Michigan & Walton 
KNICKER 
BOC KER Advance reservations have exhausted all space 
163 E. Walton 
MARYLAND 3.00 1.50 5.00 


900 Rush St.) 


MEDINAH 
CLUB 5.00 6.00 


dive 6.00-7.00 
505 N. Michigan 


SHERMAN 3 854.40 5 50_8.00 
Randolph & Clark) 


Explanation of Type of Rooms 


A single room contains either a single or double bed 
to be occupied by one person. A double room contains 
a double bed to be occupied by two persons 


\ twin-bed room contains two beds to be occupied 


by two persons. A twin-bed room will not be assigned 
ror occupancy by one person. 

\ parlor suite consists of parlor and communicating 
bedroom containing double or twin beds. Additional 
bedrooms may be had in connection with the parlor. 


Io avoid unnecessary correspondence, members art 
requested to be specific in making requests for reserva 
tion, stating hotel, first and second choice, number of 
rooms required and rate therefor, names of persons who 
will occupy the same, arrival date and, if possible, defi- 
nite information as to whether such arrival will be in 


the morning or evening. 


Requests for reservations should be addressed to the 
Reservation Department, 1140 N. Dearborn Street, 
Chicago, Illinois. 


AMERICAN BAR ASSOCIATION JOURNAL 




















Announcing... 


PAYMENT FOR 
CANCELLED OR 
TERMINATED 
WAR CONTRACTS 


by 


. 


Theodore W. Graske 
and 
Robert F. Klepinger 


A three-year study and practical guide for all lawyers, accountants and con- 
trollers by two outstanding legal authorities on the subject. COMPLETE AND 
ALTHORITATIVE RULINGS COVERING PAYMENT OR REIMBURSEMENT 
LPON CANCELLATION AND SETTLEMENT, COMPLETE ANALYSIS OF 
WAR CONTRACT TERMINATION ACT OF 1944. 

The late John H. Wigmore reviewed the preliminary draft by Mr. Graske, 
stating as follows: 

“The work is most timely and must afford an indispensable foundation for 
any plans that may be made for post-war arrangements.” 


Appendix Includes Latest Forms 


Write for Special Post-War Edition - - - - - «+ = $5.00 
Order NOW — Supply Limited 


U. S. CLAIMS SERVICE 


Publishers of “U. S. Claims Decisions” 


1604 K. Street, N. W., Washington 6, D. C. 





U. S. CLAIMS SERVICE, Dept. AB7 

1604 K St. N. W. 

Washington 6, D.C. 

I enclose $5. Send me “PAYMENT FOR CANCELLED OR 


TERMINATED WAR CONTRACTS.” If, before 10 days I am 
not satisfied I will return the book and my $5 will be 


Mail Coupon Now 
For 10-Day Trial 


Offer—Money Back NAME . as aeeA Peete eee 
Guarantee SP ADDRESS . 
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You May WIN or LOSE 
Ou «a Word ! 


* * * That some degree of continuity 


attaches to the word “maintain” when used 
as here, see Smallwood v. Gallardo, 275 U.S. 
56, 61, 48 S.Ct. 23, 72 L.Ed. 152 and 26 
Words and Phrases, Perm. Ed., pages 60, 61. 

62 F.Supp. 158 


" ent, as It seems ¢ 

he definition of the word pee? into around ‘hn ps that the dispute here revolves 
: iat to bill of exceptions: d.. 38, from "assume" ag to be given to the word 
* ote’ and Phrases, bem it is said tion, Vol, 4 oan ene Permanent Edj 

° * of aut oritl . - 5g sh ° 4, defin : 
roe yen of “a bill of a am assume" as "to take en a the word 

the se i e . 

pce eo agreement upon the bi 24 N.Y.S.20 846 (New York) 
me ~ r 
the trial judge and 47 N.E.20 667 (Ohio) 


The @ppellant's bri 


compiled, w ef contains 


@ are infor complete list, 


= Words and Ph med, fro 
+ edition of rases, P, chs m Words 
The recent permanent © os 297-348, devotes sion b smenent Edition, of ever a 
Phrases. Volume 36, P99 lected defini- Y 8n appellate Y deci. 


o se term court construing the 


“Labor Dispute". 


t 
olumn pages a 
52 double © @Ppears in the report of + Seid list of Cases 


tions taken par eee wherein — wapaling 
federal cou ‘ven, among which are 199 So. 720 (Alabama) 
the term are 3" %y : 
following: 433 p.2d 761 (Montane) The held 
of the a of the court as to the m 
sions to the in W a wholly disabled’ “yet: eaning 
* * Fora multitude of ome Words 127 ee Phrases, Vo! 45, Pe — 
2 " in 1 as fo a ° q rm. 
i a * : ows: "Total disabittn 2 0? 
see * ‘ laa . 
were een manent Edition, 597. ~ disabled,’ as used in an * ~~ (or “wholly 
and Phrases, er 110 P26 140 (California 


296 N.w. 545 (No, Dakota) 


Lawyers by the thousands — throughout the Nation — use the 
Words & Phrases One Minute Method to learn 


what the Courts’ holdings have been. 


Sample Pages Furnished on Request 


WEST PUBLISHING CO. SAINT PAUL 2, MINN. 
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TWO FEDERAL LEGISLATURES? 


By WALTER GORDON MERRITT 


Of the New York Bar 


When he departs from the letter of the 


law, the judge becomes a lawmaker.—Bacon 


HOSE who have been close to industrial and social 
trends for over a quarter of a century have witnessed 
changes so in social and political 
osophy, and court decisions and legislation, as to 
tle even them, if they pause to look at the total. 

rhe most far-reaching of all of these has been the revolu- 
nary change in law brought about by the Supreme 
irt of the United States without the intervention of 
mgress—a process which the late Samuel Gompers 
ed “judicial legislation.” In 1907 he said: “Judicial 
surpation has overreached itself. After all, America 
snot Russia.”! Since 1930 this evolutionary or revolu- 
tionary process, whatever it may be called, has been 
lerated. What were rights protected by the Constitu- 
What were once 
rongful acts under earlier decisions of the courts have 


far-reaching 


tion have become statutory wrongs. 


w become constitutional rights which neither state 
x federal legislation can take away. Even though one 
lieves, as I do, that much of this change is in the 
ht direction, we may nevertheless challenge the 
ithority of the judiciary as the proper branch of gov- 


nment to make the change. 


Employer Formerly Empowered 
to Suppress Unions 
Some illustrations will be illuminating. It was re- 
atedly held by the Supreme Court of the United 
tates and generally by the highest courts of the differ- 
t states, that the employer had an inalienable constitu- 
mal right to refuse to employ a union man or to 


/ 


mand, as a condition of employment, that the em- 
yyee agree not to join a union.? That right was held 
be embraced within the constitutional guarantee of 
iberty of contract. Injunctions could even be obtained 
igainst unions seeking to persuade an employee to dis- 
gard such an agreement because it was a wrongful act 
ilfully to induce another to breach a contract. State 
ind federal acts making it unlawful for an employer 
to demand such anti-union contracts were declared by 
he courts, state and federal, to be invalid as an in- 
ringement of employers’ rights. —The employer was 
hus given the power to suppress unions and to punish 


1. American Federationist, April, 1907, p. 258. 

2. Adair v. U. S., 208 U. S. 161 (1908) Coppage v. Kansas, 236 
S. 1 (1915). 

3. Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229 (1917). 

4. There were many state decisions. See federal cases, note 2. 

5. Atchison v. Gee, 139 Fed. 582 at 584 (1905). 
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by discharge employees who gave aid or comfort to the 
union. 


Rights of Unions Enlarged by Judicial Process 


This has now changed. Today under the National 
Labor Relations Act and similar state laws—which 
formerly were held to be void and unconstitutional—an 
employer may be sent to prison if he persists in dis- 
criminating against a union man. Without a constitu- 
tional amendment it has now become unlawful to do 
what was a constitutional right a quarter of a century 
ago. 

While, by judicial process, the rights of employers 
shrank, by the same process the rights of unions en- 
larged. That which was once illegal for a union to do 
has, by judicial alchemy, been transmuted into a con- 
stitutional right—and without legislation or constitu- 
tional amendment. Twenty-five years ago, or there- 
abouts, the federal courts held there could “be no such 
a thing as peaceful picketing, any more than there could 
be chaste vulgarity, or peaceful mobbing, or lawful 
lynching’’® and that “peaceful picketing was a contradic- 
tion in terms.”® Statutes forbidding injunctions against 
picketing were of doubtful validity.* Now this has been 
overturned. In the last few years the Supreme Court 
has held that peaceful picketing is a part of the con- 
stitutional right of free speech.? No legislature, no 
municipal ordinance and no court decision—except an- 
other reversal by the Supreme Court—can now forbid 
that which a couple of decades ago was declared to be 
an unlawful act. In this respect state and cities have 
been deprived of the right of self-government and Con 
gress is not free to respond to a popular demand. 

Constitutional barriers to protect property have been 
razed and constitutional barriers to protect labor have 
been built on the same site. Where formerly there was 
a constitutional right to obstruct unions, there is now 
substituted a constitutional right to obstruct business. 
Formerly it was charged that under decisions of the 
Supreme Court “it is constitutional for corporations to 
discriminate against union men but unconstitutional fon 


6. Truax v. Corrigan, 257 U. S. 312 at 340 (1921). 
Am. Steel Foundries v. The Tri City Central Trades Council, 
257 U. S. 184 (1921). 

7. Thornhill v. Alabama, 310 U. S. 88 (1940). A. F. of L. v 
Swing, 312 U. S. 321 (1941). Cafeteria Employees Local 302 v 
Angelos, 320 U. S. 293 (1943). 
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union men to discriminate against corporations.”® Now 


the reverse is more nearly true. 


It is this radical change in our law and institutions 


through judicial action that is our concern, although 


in some of its phases the later decisions reflect 


a sounder 
social attitude than do the earlier ones. What goes one 
inother tomorrow 


wav today, may vO way 


Anti-Trust Laws and the Unions 


Judicial treatment of labor unde 


r the Sherman Anti 
trust Law presents a similar picture. In 1908 the Supreme 
Court, speaking unanimously through the Chief Justice 
Hatters case. de 


designed to protect “the liberty of the trader” and that 


in the Danbury ided that this law was 
it applied to everybody including labor unions.® 
The Act, Bill of 


was passed in 1914 as an am ndment to the Sherman 


Clayton including labor’s Rights, 


(Anti-trust Law, and the Supreme Court held that this 


Bill of Rights did not substantially change the status 
of union activities."° The Norris-LaGuardia Anti-in 
junction Law was passed in 1932 to regulat the issuance 


of injunctions in labor disputes, and Mr. Felix Frank 
furter, before becoming a Justice of the Supreme Court, 
Act dealt with 


declared that the the injunction remedy 


ind did not modify what was lawful or unlawful. He 
rot ‘Hitherto unlawful conduct remains unlaw 

Justice Frankturter eaking for a 
livided Supreme Court, finds that the anti-injunction 


law of 1932 throws light on what Congress intended by 
the Clayton Act in 1914 and that, therefore, the effect 
of the anti-injunction law of 1982 is to legalize activities 
ns which theretofore were held to be illegal.!? 

Court did what many Congresses had repeated 


lv refused to do for eighteen vears—from 1914 to 1932. 


It legislated new privileges for unions. It is just such 


and in labor issues—which the man 


leg il adroitness 


on the street cannot understand and which used to be 


the butt of attack by those who called themselves 
liberals.1% Mr. Gompers’ “judicial legislation” was be 
coming useful and popular with those who had con- 


demned it. In a dissenting opinion in the same case! 
Mr. Justi Roberts Chief 


supported by the 


Justi e 


described this procedure 


“T venture to say,” runs the opinion, “that no court has 
ever undertaken so radically to legislate where Congress has 
refused so to do In the light of this history, to attribute 


to Congress an intent to repeal legislation which has had a 


definite and well-undersood scope and effect for decades 


past seems to me a usurpation by the courts of the 

function of the Congress, not only novel but fraught, as 

ba American Federationist. March. 1908. page 163 

9. Lawlor v Loewe, 208 U. §, 274 (1908 

10 {rnerican Steel Foundries v. 7 ( Cer ! Trades (¢ , 
cil, 257 U.S. 184 (1921). Duplex v. Deering, 254 U.S. 443 (1921 

1]. Frankfurter-Greene, The Lahor Injur n, p. 215 

12. U.S. v. Hutcheson, 312 U.S. 219 (1941 

13. “For a corrupt judge offendeth not so greatly as a facile.” 
Francis Bacon 

14. Connolly v. Union Sewer Pipe Co., 184 U. S. 540 (1902 
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well, with the most serious dangers to our constituti 


system of powers.’ 


Judicial treatment of labor’s rights under the a 


trust laws thus shows a tendency to give effect to 


social viewpoints of the judges rather than to the let 


of the law. If a union combines with a “non-lal 


loses rights, which 


group—a non-privileged group—it 


would otherwise have, to restrain or monopolize trad 


If it operates alone it may travel far without feelin 


the restraint of law.!2 Formerly it was held unconstitu 


tional as class legislation to exempt union combinations 


from the anti-trust laws.!'4 Now the law is strained 


reach the opposite result. Even combinations to pi 


vent the use of improved machinery! and record 


music!® are sanctioned if the obstruction arises fré 


union activity but otherwise if it arises from a tra 


combination of others. 
In 1940 the Supreme Court held that violence and 


taking violent possession of a hosiery mill and stop 





ping the shipment of finished goods in interstate co1 


eee 


et 


merce a violation of the anti-trust law’? but 


Chief 


thought this to be a reversal of earlier opinions. 


was not 


the ¢ with himg 


Justice and others concurrin 


Enough as to the anti-trust laws and the unions 
A Complete Reversal of the Law 
It is a fundamental rule of law, declared by Justice 


Holmes, that no conduct, however “innocent and 


constitutionally protected,’’!8 may be used to 


accon 
plish an unlawful purpose. That is a profound, practic: 


and fundamental rule of law but apparently the Court 


has reached the conclusion that it no longer applies t 
strikes, picketing and boycotting by unions So long 
as a union acts in its self-interest and does not com 


bine with non-labor groups... the rightness or wrong 


) 


ness” of the purpose is immaterial.!® The Supreme Court 
thus imputed to Congress—erroneously, I believe—an 
intention to legalize certain militant activities carried 
on by unions for the purpose of compelling an employe! 
to do things for which he might be fined or imprisoned, 
as, for illustration, strikes to compel a steamship com 
refuse to 
Chis pl 


activities in a preferred Status over all other 


pany or a railroad to serve non-union me! 


chandise or non-union men aces these union 


rights. An ordinary citizen who abets a crime is an ac 


complice but one who by strike compels a crime seems 
The 


to be free of taint. net result is a complete reversal 





of the law laid down in the unanimous decision of 
Justice Brandeis, declaring that “a strike may be illegal 
15. U.S. v. International Hod Carriers, 3 U. S. 539 (1941) 
aff'g 37 Fed. Supp 191 

16. U. S. v. Amer. Fed. of Musicians, 318 | S. 741, aff'g 47 
Fed. Supp. 304 

17. Apex Hosiery Co. v. Leader, 310 U. S. 469 (1940 

18. Atkens v. Wisconsin, 195 U. S. 194 g 

19. U.S. v. Hutcheson, 312 U. S. 219 (1941 

U.S. v. Building and Construction Council, 318 U.S. 539 (1941 
Fur Workers v. Fur Workers, 308 U. 8. 522 (1939), aff'g 105 Fed 
2d) 1. 


3AR Assot I 


ATION 


Jo RNAL 


AMERICAN 





int 


rT) 














ire 


NAL 





ane 





ecial services at a higher 


} 
) 


TWO FEDERAL 


iuse of its purpose, however orderly the manner in 


h it is conducted. 


Regulation of Hours and Wages 


Not so many years ago the Supreme Court held that 
ngress had no power to regulate hours and wages in 
nufacturing and could not even forbid the transporta- 
1 in interstate commerce of merchandise manu- 


The 


was a 


ured under substandard labor conditions.?! 


ilation of wages and hours in manufacturing 


} 
t 


tter exclusively within the jurisdiction of the 


the 


state. 


ntly Court has held that Congress has the 


r even to regulate the wages of elevator operators, 


ers and cleaning women employed by a real estate 


er because space in his building is leased to various 


} 


int manufacturers who produce goods for interstate 


merce and enjoy the building service.*? According to 


} 


recent court rulings those employers who relied 
former decisions are liable for a penalty of double 
half for 


attorney or 


rtime pay of time and a five years back, 


possibly no union, individual em- 


yyvee has the power to waive any part of such pay 


way of settlement.*? These penalties thus imposed 


innocent employers who had acted in entire agree- 


a} 


nt with the union on ut was supposed to be the 


mount to hundreds of millions of dollars. The pay- 


are in direct 


} 


nts thus exacted conflict with collective 


rgaining agreements where, over a period of years, 
rybody assumed that the employees had currently 
n paid in full—an unconscionable result. 


Formerly, according to decisions which President 


odore Roosevelt called “judicial nullification,” it 


s held to be a part of the constitutional liberty of the 


ker in ordinary industry to work for as long hours 
1 at as low wages as he might accept.-# We now have 
federal act fixing minimum wages and maximum 


urs for employees.*5 


In 1928 the Supreme Court held that employment ex- 
inges had a constitutional right to fix the fees which 


y charge, which right could not be taken from them 


legislative enactment.*® In 1941 the Supreme Court 


ld that the former d the law” 


] 


ision “is no longer 


id even upheld a law which prescribed a fixed fee in 


uring employment for professional workers—a_ rul- 


which, in its practical effect, prevents the sale of 


price to secure employment 
this higher grade of 


empliovees.<-‘ 
A 


In 1842 the Supreme Court of the United States, 
iking through Mr. Justice Story, held that the 
20. Dorchy v. Kansas, 272 U. S. 306 (1926). 
21. Hammer v. Dagenhart, 247 U. S. 251 (1918 Rev'd by 
S$. v. Darby, 312 U.S. 1 194] 
Kirschbaum v. Wallir 816 U. S. 517 (1942 
Rigopoulos v. Kervar 10 Fed 2d) 506 (1943 
1. Lochner v. New }¥ 198 U. §. 45 (1905) 
Vilson v. New, 243 U.S 1917) 
idkins v. Childrens Host 261 U.S. 525 (1923). 
Fair Labor Standard Act of 1958 
Ly, 1944 Vol 0 
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District Courts of the United States were tree to ex- 
ercise independent judgment as to matters of general 
law and were not in this respect bound to adopt the 
doctrines of the highest court of the state in the area in 
which the district court was sitting.2* This remained 
the law—although vigorously criticized from time to time 
-for nearly 100 years when it was overruled by the 
Supreme Court in 1939, without the intervention of the 
Legislature.2® Regardless of whether the Court was 
right in the first half of the 19th century or the first 
half of the 20th century, the significant fact is that this 
fundamental question of law was changed by the Court 
after nearly a century of legislative and public sanction. 
Che dissenting opinion, commenting on the impropriety 
of such an unwarranted change in the law, said: 
Evidently Congress has intended throughout the years 


that the rule of decision as construed should continue to 


govern .. .30 


The psychological background of this shift of position 
by the Supreme Court is interesting as indicating a 
possible explanation. The earlier opinion was rendered 
at a time when there was every effort to make the United 
States District Courts independent of local influences 
so as to prevent a perversion of justice through the 
pressure of local influences, while the more recent deci 
sion was rendered at a time when more radical thought, 
as reflected in legislative proposals and philosophic dis 
cussion, urged the desirability of subjecting the federal 
courts to popular pressure. While at one time in our 
history the independence of federal courts was thought 
the 
private power, the present trend in man 


to create a barrier against sinister influence of 

wavs seeks 
to compel the federal courts to respond to prevailine 
public opinion. Threats of impeachment are ‘requent 


when unpopular decisions are rendered 


Concern over Incons’stenc‘es in Adjudicat'ons 

More recently the Supreme Court seems to have 
streamlined its process of changing laws through thx 
reversal of previous decisions. In the flag-saluting cas¢ 
the Court reversed its decision made only three years 
earlier.41 The trend has come to such a pass that the 
Perhaps M1 
Justice Douglas would now revise his remarks, in refer 


Justices have been chiding each other. 


ring to another case, which he said “dies a slow death.” 
Mr. Justice Frankfurter was chided by Mr. Justice 
Black, who, in a dissenting opinion, said: 
And for judges to rest their interpretation of statutes on 
nothing but their own conceptions of “morals” and “ethics” 
is, to say the least, dangerous business.3? 


Mr. Justice Roberts, in another case, says: 


Ribnik v. McBride, 


26. 277 U. S. 350 (1928). 

27. Olsen v. Nebraska, 313 U. S. 236 (1941). 

28. Swift v. Tyson, 16 Pet. 1 (1842). 

29. Erie R. R. v. Tompkins, 304 U. S. 64 (1938). 

30. Same, at p. 86 

$1. West Va. State Board of Education v. Barnette, 319 U. S. 


624 (1943). 
32. Mercoid Corp. v. 
at 673 (1944). 


Mid-Continent Investment, 320 U. S. 661 


381 
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Ihe evil resulting from overruling earlier considered 
becomes not a 
a game of chance... . the 
administration of justice will fall into disrepute. Respect 
for tribunals must fall when the bar and the public come 
to understand that nothing that has been said in prior ad- 
judication has force in current controversy.33 


decisions must be evident. The law 


chart to govern conduct but 


\ later opinion by this same Justice, protesting a 
reversal of a decision only nine years old, expressed the 


idea more popular ly: 


instant decision, 
years ago, tends to 


The reason for my concern is that 


overruling that announced about nine 
tribunal 


as a restricted railroad ticket, good for this day and train 


bring adjudications of this into the same class 


only. 
in an era marked by doubt and con 
steadfastness of 


It is regrettable that 


fusion, an era whose greatest need is 
thought and purpose, this Court, which has been looked to 
as exhibiting consistency in adjudication, and a steadiness 
face of tem- 
porary ebbs and flows of opinion, should now itself be- 


breeder of fresh doubt and confusion . . .34 


which would hold the balance even in the 


come the 


Now we come to the fire insurance decision of June 
5, 1944. 1869 to 1944 


according to repeated decisions of the Supreme 


From a period of seventy-five 
vears, 
Court—the business of fire insurance was not interstate 
commerce. On June 5, 1944, by order of four Justices 
of that Court, it becomes interstate commerce. During 
that period of seventy-five years Congress enacted the 


Sherman Anti-Trust Law, without intending its ap- 


plication to fire insurance; states passed regulatory 


laws, many of them recognizing the fixation of in- 


surance rates by agreement subject to state approval. 
Under the recent holding of the four Justices, indicted 


insurance men apparently may be fined and jailed for 
acts which were innocent and proper at the time they 
done 


wert It is equivalent to passing an ex post-facto 


law in 1944 that men may be punished for what they did 
in /943— a shocking result. As pointed out by Chief 
Justice Stone in his dissenting opinion, a state of utter 
chaos is created by this sudden demolition of the estab 
lished foundations upon which this industry and the 
various state governments and Congress have relied for 


many de ( ack S 


It is no coincidence that the present Court should, in 
effect, legislate to extend the anti-trust laws to insurance 
and to exempt unions therefrom, just as in other re- 
spects it has curtailed rights of business and expanded 


rights of unions. 


Nor have we attempted to state all of the recent in- 
stances of reversal of law by the Supreme Court. 

Before the New Deal era the Supreme Court was 
attacked by self-designated liberals as guilty of “judicial 
le eislation” 


usurping the functions of the legislature 


Mal v. Southern S. §. Co., 64 §. Ct. 455 (1944). 
44. Lonnie E. Smith v. S. E. Allwright, U. S., No.51, April 3, 
1o44 
{nderson v. Abbott U.S. , March 6, 1944, dissenting opinion 


We are dealing with a variety of liability without fault. The 
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by making decisions which were equivalent to the enact 
ment of new laws. Now liberals and New Dealers glori 
fy that practice. The results of judicial legislation sir 
the early 30’s are truly revolutionary. Statutes and th 
Constitution have both been amended without recours 
to the only political process which is presumed to make 
such amendments. Changes which Congress refused to 
make have been made by the Court as if it were 
Legislature. Established construction of constitutional 
powers has been overturned with no referendum to th 
people or their representatives who are alone supposed 
to be vested with such authority. A hundred years of 
existence of the Supreme Court prior to the 30's gave 
few instances of what was recognized as a judicia 
reversal by the Court and the most important instanc 
was a source of bitter recriminations.*® The frequenc 
of these changes in the last ten years has made us cal 
lous to the significance of this trend. We hardly realiz 
how far we have travelled. The stability of our Constitu 
tion and laws as we used to measure it is greatly lessened 
Except for special war legislation the Court has done 
more, far more, to change our institutions in the last ten 
years than has Congress itself. 


new Court 
That 
material to this discussion. The question is, who shall 


To what extent the old Court or was 


right or wrong, I express no opinion. is not 
make our laws or amend the Constitution—Justices of 
the Supreme Court, chosen for life to be beyond thi 
tendencies of the weather vane, or Congressmen and 
Senators, who are supposed to reflect the changing de 
mands of the people, or the people themselves, as the 
case may be? 


Many are familiar with the alarm sounded by Thomas 
Jefferson over possible judicial usurpation: 


It has long been my opinion that the germ of dis 
solution of our federal government is in the constitution of 
the federal judiciary, an irresponsible body, working, like 
gravity, by day and by night, gaining a little today and a 
little tomorrow, and advancing its noiseless step like a thief 
over the field of jurisdiction until all shall be usurped 


This process of judicial legislation is somewhat ex- 
plained—mitigated or aggravated, depending on your 
viewpoint—by the tidal wave of social change which 
has also been carrying legislatures and executives beyond 
A few 


digressions from my title—will help to interpret the in- 


their moorings. illustrations of this—though 


fluences under which the judges have acted. 


First, as to the Executive branch of our government 
In 1894 President Cleveland, in dealing with the Pull 
man riots in Chicago, said: “If it takes the entire army of 
the United States to deliver a postal card in Chicago 
that card will be delivered.” A few years ago the Wheel- 


Court is professing to impose it, not as a matter of judge-made 
law but as a matter of legislative policy and it cannot cite s 
much as a statutory hint of such a policy.” 


35. Knox v. Lee, 79 U. S. 457 (1871) 
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ig Steel Company had to protect the safety of its wil- 
ing employees from strikers by keeping them in the 
ill and sending them food by parcel post. The Postal 
epartment of the United States refused to order its em- 
oyees to pass the picket line. On other occasions 
deral officials have sought and received permits from 
ickets to perform their official duties. During the auto- 
bile sit-down strikes, both Governor Murphy and 
resident Roosevelt thought it unwise to invoke the 
vereign power of government when court orders and 

fundamental right to work were trampled under 
ot. Shortly thereafter Governor Murphy was made 
ttorney General of the United States—the chief law-en- 
rcement officer—and then a Justice of the Supreme 
yurt. With such a dramatic illustration, multiplied 
less dramatic instances of a collapse in law enforce- 
would be a rash man who 


that 


ent in labor disputes, it 
yuld assure his children the time will come in 
ieir lives when it will generally be safe for a man to 
oss the picket line—when in practice scabbing will be 


eated as a right. 


Norris-LaGuardia Act of 1932 
Another glance at the Norris-LaGuardia Act of 1932 
ill show the extent to which this tidal wave carried 


e Legislature beyond the bounds of balanced reason. 


Formerly the Court issued injunctions against the 


)ppressive and anti-social use of economic power on the 


art of labor unions—like combinations to deprive the 


ublic of modern 


just as it issued suc 


inventions and efficient production 
h injunctions against the unfair 
se of economic power on the part of employers.** Anti- 
njunction laws as applied to labor disputes had been 
held to be unconstitutional.*? Today such a procedure 
d. The Norris-LaGuardia Anti- 
forbids issuance of injunctions 


has been largely end 


injunction Law in effect 


in labor disputes except to restrain fraud and violence. 


jut this law goes further; it places unmoral restric- 


tions on the issuance of even such injunctions. An em- 


ployer cannot obtain an injunction even against violence 


inless it appears that he has made every effort ‘‘to 


settle such dispute by negotiation or with the aid of any 
machinery of mediation or 


ivailable governmental 


voluntary arbitration,” and the Supreme Court has re- 
cently denied an injunction against violence because the 
employer refused arbitration.48 The principle of im- 
posing disadvantages on those who refuse to arbitrate 


is a sound one but society is not interested alone in en 
to accept the peaceful process. 


Under 


ouraging employers 
It has a like 
the Norris-LaGuardia Act the 
violence without even notice or attempted negotiation, 


interest in the conduct of unions. 


union can engage in 


but the employer cannot seek relief by way of injunc- 


tion, even against violence, without first compounding 


the crime by seeking terms of settlement. This is wrong. 


86. Bedford Cut Stone ¢ v. Journeymen, 274 U. S. 37 (1927) 
Duplex Printing Press ( v. Deering, 254 U.S. 443 (1921). 


37. Truax v. Corrigan, 257 U. S. 312 (1921). 
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Ill-considered action by the aggressor should be dis- 
couraged as much as a stupid defense by the aggrieved. 

Equally biased is the requirement that no injunction 
against violence shall be issued unless it appears that 
“greater injury will be inflicted upon complainant by 
the denial of relief than will be inflicted upon the 
defendants by the granting of relief.” Think what that 
means. If the perpetrators of violence will suffer too 
much injury by stopping the violence, the injunction is 
not to be granted. By the terms of this statute the 
damage caused the employer by the violence is to be 
balanced against the damage caused the union by the 
stoppage of violence. It is like saying that it is not 
theft to steal bread if the thief is hungrier than the 
owner. It is the doctrine of Pennsylvania in dealing 
with bootleg coal—because miners and others need jobs 
or money, some ten or twenty thousand of them have 
been allowed openly to steal coal and sell the plunder, 
and thus demoralize the coal business. The necessities 
of the criminal control. 

Unbalanced also is the National Labor Relations Act, 
which requires an employer to deal with a labor union 
chosen by its employees, regardless of union standards 
of conduct, and which imposes no minimum social 
standards on the union as a condition of enjoying the 
benefits of the Act. Special legislative protection may 
well be extended to a union which acts in accordance 
with sound social needs and standards, but the same 
protection should not be extended to anti-social or- 
ganizations. Any statute which requires the employer 
to deal with a union should impose reasonable require- 
ments on the union, both for the protection of the em- 
ployer and society. 

The federal anti-racketeering law forbids an attempt 
to obtain payment of money by violence, but there is 
special dispensation in respect to the use of violence 
to force the payment of money as wages. So when 
union men laid in wait for trucks crossing from New 
Jersey to New York and beat up the drivers unless they 
would step down and let the assailants run the trucks 
for a charge of $9.42, or pay the $9.42 for protection with- 
out stepping down, the Court held this did not consti- 
tute a violation of the law.*® “Holdups” for jobs, or 
wages in lieu thereof, were therefore given a preferred 
position as compared with other “holdups.” 

Whether we look to anti-injunction laws or anti- 
trust laws or anti-racketeering laws, or whether we ob- 
serve the inaction of the state in times of strikes, or 
whether we turn to the changed attitude of the Supreme 
Court, it becomes apparent that our public policy is 
to deal indulgently with labor for acts of violence and 
that this public policy has received encouragement at 
the hands of the Legislature, the Judiciary and the 
Executive. 

The union movement has been the foremost beneficia- 





38. Brotherhood of R. R. Trainmen v. Toledo, Peoria & W. 
R. R. Co., — U. S. —, Jan. 15, 1944. 
39. U.S. v. Local 807, 315 U. S. 521 (1942). 
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TWO FEDERAL 


ry of this revolutionary change in governmental attitude. 
From an institution which was certainly not encouraged 
by law, it has become the rece ipient of special privileges 
the 


government. 


Legislature and the Executive 


from the courts, 


branch of our [he next problem is to 


uttermost for the promotion of 
Whether their 
power came largely through the coercive 


closed shop OI other 


utilize unions to the 


sound democratic institutions present 


influences of 


violence, or the illegitimate 


parentage is immaterial—except in so far as it may have 


caused demoralization—the hope of the future lies not in 
l 


cutting back that power, but harnessing it for the public 


good. 


LEGISLATURES? 


The over-eager reformer will have little sympatl 
with this discussion. If the results are desirable, 


will say, why quibble over the means—a little violen 
and a little usurpation of power, here and there, no 
and then, are of little consequence. I wonder. If la 
and order are desirable; if our governmental structur 
fun 


of three coordinate branches is worth while, their 


tioning should not be permanently impaired in uw 


cause of accelerated progress. That is placing ten 


porary expediency above fundamental principles. Benito 


Mussolini, by overthrowing democracy, temporari 


brought material benefits to the Italian nation—bt 


what price? 





N the world-wide 
is 


II 
I 


to hasten the day of 


We 


attack—don’t waste a drop.” 


victory. 


have become accustomed 


paper has been | 


falls heavily upon publishers. 
Here is a brief 
JOURNAL. 


I 
in 1943. 


of sixty-eight pages. 


meeting. The other four months’ 


our contributors who give 


that we hav been 


Pleas 


regret never 
tendered. 
ber of 


learned to eliminate 


+} 


who have 
more important, 


ivoid stating it again. 


Much as we regret the 
there is some compensation, if it he 


of th 


Because the war necessitates the 


ration the use of your words? 





Rationing 


conflict for the preservation of our freedom and our 
chosen form of government, good citizens yield priority to our fighting 


en on land and sea and in the sky, for everything they may need 
to the 


Perhaps it is not so generally realized that great quantities of paper are 
of critical importance as a necessity of modern warfare. Because of this fact, 


rationed and the burden of.the limitation of print paper 
and simple statement of how paper rationing affects the 


Our paper consumption in 1944 must be at least ten per cent less than 
[his means that we must not us¢ 
Che September and October numbers m 
to seventy-two pages because of the need for space essential to the annual 
issues must be 
pages or less. If we use up all our paper allowance before the December 
number is printed there can be no December number. 

It goes without saying that we highly appreciate the generous spirit of 
so unstintingly of their 
able to use all the 
understand that we shall have to return a greater num 
manuscripts hereafter and that preference must be given to those 
the unnecessary use of 


ose who have learned to express a thought once and to 


necessary restriction of the JOURNAL’s format 
Ips to demontsrate that brevity is one 
necessary ingredients of readability. 


rationing of our pape! 


radio call, “gasoline powers the 


more than a monthly average 


ay have to go 


reduced to sixty-four 
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We 


material 


time and effort. 


valuable 


words, and still 


will you not 








% 


JOURNAL 


AMERICAN BAR ASSOCIATION 


{ at 





te 














er 


noy 


tur 


unc- 


nit 


ari 








ee 





tion Committee’s statement 


RATIONING SUSPENSION ORDERS: 





A REPLY TO DEAN POUND 


By RICHARD H. FIELD, JR. 


General Counsel, Office of Price Administration 


LEGAI 


res¢ arch and obje ctive 


pre stige tl 


scholar may through years of painstaking 


criticism establish such 
1at his pronouncements on any subject 
be accepted by most readers as being based upon 
Dean 


ve process in the March issue 


ful consideration of the facts. Pound’s com- 


nts on the administrat 
the AMERICAN Bar ASSOCIATION JOURNAL have 
uubtless been pe rsuasive to the Bar. In deplor ing what 
absolutism,” Dean 


e Office of Ad 


terms group “administrative 


exclusively tl] 


ind disc usses almost 


inistrative Hearings of the Office of Price Administra- 
m. His charges are serious ones. If warranted, they 
mand corrective action. If unwarranted, each day 


it they go unchallenged makes more difficult the 


ctive functioning of vital war-time controls. 


In treating this subject, Dean Pound has apparently 


epted, in its entirety, a report on the matter made by 


committee of the San Francisco Bar Association.} 
seems proper to request a suspension of judgment 
to the validity of Dean Pound’s conclusions until the 


LTit d. 


meet undocumented 


derlying facts are exan The purpose of this 


iper is not to assertion with 


inter-assertion, but to furnish the reader with the 


isis for forming an intelligent judgment of his own. 
the outset the legal foundation for the rationing and 
spension power should be 


( onside red 


Act of 1941 


Powers Act of 1942 conferred on the Presi 


Che Priorities and Allocations and the 


ond War 


nt the power to allocate scarce materials “in such 
inner, upon such conditions and to such extent as he 
ill deem necessary or appropriate in the public in 
est and to promot the national defense.” “The Con 
ess also authorized the President to exercise this power 
rough such agency or officer as he might direct. The 


sident originally conferred his 
1 OPM but this power was 
Var1OUuSs a 
OPA’s 


popularly 
i A 


allocation function 


later divided, with his 


peci fic approval, amon gencies of the Govern 


ent, including OPA allocation at the retail 


1 consumer level is termed rationing. 


Dean Pound, unlike every court which has passed on 


statutory basis for rationing 


San 


issue? can find no 


sulations. He cites the Francisco Bar Associa 


that no such support can be 


1. Dean Pound does not 
sco Chapter of the Nation 
OPA practice. 
Randall, 140 F (2d) 70 


refer to the Report of the San Fran- 
il Lawyers Guild which completely 
ndicates the 
CCA 2d, 


> o.s.7 1944) ; Henderson 


JuLty, 1944 VoL. 30 





found in the Presidential priority power. Any reference 
to the allocation power is at this point in his discussion 
avoided. And Section 201(b) of the Emergency Price 
Control Act, authorizing the President “to transfer 
to the Office of Price Administration any of the powers 
and functions relating to priorities or rationing,” is 
not mentioned. After further consideration in a Supple- 
mental Report printed in the same brochure, the Com- 
mittee concedes OPA has valid rationing authority, 
citing a few of the court cases so holding. 

Rationing is necessary because of shrinking supplies 
of critical materials, such as rubber and gasoline, and 
The 


inevitable consequence of eliminating rationing would 


unprecedented military and civilian demand. 
be hoarding, manipulation, speculation, predatory com- 
petition, and a lowering of living standards. A certain 
consequence would also be skyrocketing prices. 

Since the available supply is limited, every allocation 
to meet one demand entails a withholding of shortage 
materials desired by someone else. A choice must be 
made among competing civilian claims, a choice made 
with reference to the standard of wartime public 
interest and directed toward securing equitable distribu- 
tion in. accordance with demonstrated need. 

A fair rationing plan must necessarily operate so as to 
prevent diversion and waste of critical commodities. 
Although as an initial matter all persons may be per- 
mitted to deal in rationed goods, on the assumption that 
they will not divert the supply, in the event that a 
distributot OPA 


derelict in its duty if it did not allocate away from the 


proves untrustworthy, would be 
violating distributor. The withdrawal of the allocation 
is itself an allocation away from an irresponsible dealer 
to others who are more likely to handle the rationed 
commodity properly. This withdrawal of an allocation 
for violation of the ration system is accomplished by a 
suspension order. The withdrawal or suspension of the 
allocation of gasoline, for example, from dealers who, 
negligently or intentionally, are disrupting the ration- 
ing program and causing diversion of that vital product 
is the only fair thing to ‘do to protect the interest of 
other dealers who are living inside the rationing rules, 
and to safeguard law-abiding consumers who are en- 


~y. Smith-Douglas Co., 44 F. Supp. 681 (E.D. Va., 1942); Hender- 


son v. Bryan, 46 F. Supp. 682 (S.D. Colo., 1942) ; U. S. v. Wright, 48 
F. Supp. 687 (D. Del., 1943) ; Brown v. Bernstein, 49 F. Supp. 728 
(M.D. Pa., 1943); U. S. v. Beit Bros., 50 F. Supp. 590 (D. 
Conn., 1943). 
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titled to an equitable share in the available civilian 
supply. The share of legitimate dealers and users would 
be materially increased if illegal transfers of gasoline 
could be eliminated. It is essential therefore to prevent 
untrustworthy distributors from dealing in the com 
modity. A short suspension may enable one dealer, who 
merely has been careless, to set his business in order for 
living under the rationing system, whereas anothe1 
distributor may have so demonstrated his total inability 
or unwillingness to follow essential rationing rules as to 
require suspension for the duration. Consumers too 
are allotted gasoline on certain conditions, for example, 
that it be used for traveling to and from a defense 
plant in a location which has limited public transporta- 
tion facilities. If the gasoline is employed for traveling 
to Florida, it is only fair that the gasoline allotment be 


withdrawn or suspended. 


discretion of 
Dean 


Pound has been unable to discover is nevertheless avail 


“wholly in the 
yardstick 


The order entered is not 
the Hearing Commissioner.” ‘The 
able. In the first place, no suspension may exceed the 
period of rationing of the commodity involved. This is 
When 
the ration list, all suspensions with respect to it were 


an absolute limit. coffee was withdrawn from 
automatically lifted. Furthermore, the statute requires 
every allocation, affirmative or negative, to be in the 
public interest and promote the national defense. The 
judgment of the individual Hearing Commissioner as 
to the length of suspension cannot be equated to 
lightly assume that 


lig 


OPA Hearing Commissioners and the 


“caprice.” Dean Pound should not 
Hearing Ad 
ministrator act in an arbitrary and capricious fashion. 
Their judgment is in any event subject to judicial 
review and a capricious judgment as to the period of 
suspension would be overturned. 


We have seen that the suspension order is a necessary 


part of the allocation process. Its exercise cannot be 
said to be ‘‘at variance with the statutes or the general 
law governing the action of the administrative agency.” 
It is in keeping with the policy of the Second Wa1 
Powers Act. That Act makes the courts available for 
punishing violators of But 
suspension orders are not issued as punishment for 


rationing regulations. 


transgression. The Hearing Commissioner upon oc 
casion, when particularly pressed, appoints a presiding 
officer to hear evidence and make recommendations 
Where the presiding officer, a lawyer designated from 
the practicing Bar of the 


proceeding on the theory that he is determining whether 


community, conducts a 


to punish a violator, the Hearing Commissioner will 
The 
ministrator likewise exercises this supervisory power on 


order that a new hearing be held. Hearing Ad 
appeal over the Hearing Commissioners in the field. 
There is no encroachment on the function of the judici- 
ary to inflict punishment. 


$3. Matter of Thomas I. Lingo, d/b/a Dollar Markets, Docket 
No. 8-119A, decided Nov. 1, 1943. 
4. 189 F. (2d) 730 (CCA 5th, 1944). 
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The suspension order is employed as part ol th 
allocation tunction by the War Production Board 
the War Food Administration, and the Petroleum Ad 


War, the Office of Price 
The OPA has been upheld, as acting 


ministration for as well as by 
\dministration. 
within the statutory allocation power, by both the 
Court ol 
Wileme 
on by Dean Pound, and by the Court of Appeals for 


Steuart 


Circuit Appeals for the Fifth Circuit i 


Brown v. n,* reversing one of the cases relied 
the District of Columbia in two cases, L. P. 
Bowles,° Markets \ 
Bowles.® These are the only appellate court determina 
OPA 

United 


Bro. v. and Country Garden 


has likewise been sustained by twelve of 


District 


tions. 

the 14 
have passed on the validity of OPA suspension orders 
If Dean Pound nevertheless thinks OPA has been act 


States Court judges who 


ing in “contravention of the statutes” he cannot blame 
OPA has 


every one of these tests, delegating to its representatives 


it on administrative absolutism. welcomed 
in the field authority to accept service for the Ad 
ministrator in suits brought to enjoin suspension orde 
the Steuart 


and briefed in the district court and the Court of Ap 


enforcement. In case, twice fully argued 
peals, and twice decided in favor of the Administrator's 
position that the allocation power! includes the powe! 
to suspend for violations, certiorari was sought by the 
company in the Supreme Court of the United States. 


The did 


tion from such review,” but rather offered no opposition 


government not contrive to achieve “exemp 


to the petition. Administrative absolutism is so far 


from being absolute in fact that the further exercise 
of the suspension power is completely dependent on the 
ultimate disposition of this case, now that certiorari 


has been granted. 


In the use of the suspension powel great care has 


been taken by OPA to safeguard the individual from 


any injustice in the withdrawal of his allocation as a 
dealer or user. These administrative safeguards will be 
described. It should be remembered, however, that the 
decision of OPA to suspend is not final. It is subject 
to collateral judicial review by the courts. Such review 
can be obtained by bringing a suit to enjoin entorce- 
ill examine 


ment of the suspension order. The court v 


the administrative record to determine whether there 
was substantial evidence to support the suspension. The 
records of many other administrative agencies, state 


and federal, are examined. 


There is no right, vested or otherwise, in wartime 


to misuse and divert critical commodities 


The OPA makes no assumption that “the 


shortage 
individual 
existence is a concession from the government.” It is 
bars the citizen from access to 


true every ration order 


vital articles. he suspension allocation order bars 


access to critical commodities to dealers who will divert 


the goods in such a fashion that some consumers will 


». Decided Feb. 18, 1944, not yet reported 
6. Decided March 6, 1944, not yet reported 
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be able to get the share to which they have every 
it, that is, they will not be able to get it unless they 
willing and able to traffic in the black market. The 
sumer himself is under a patriotic obligation to 
these scarce goods for the necessary purposes which 
itled him to perhaps a greater share than his neigh- 


S 


Withdrawals are not contemplated where the ra- 
ned commodity is indispensable to a person's welfare. 
such a withdrawal would not be in the public interest. 


Suspension Order Procedure 


Vhen OPA hearing commissioners enter rationing 
vension orders they are not exercising the judicial 
er of the United States 
allocation power which has been vested by Congress 


Instead they are exercising 


the Administrator. 
way only when a person is shown to have violated 


gut such power is exercised in 


general rules laid down in the ration orders for 
handling of rationed goods. And when OPA is 
d with the problem of deciding whether a person 
committed acts which amount to a violation of 
se general rules, it is faced with very much the same 
nd of problem which courts are called on to solve. 
lhe Administrator has therefore set up an entirely 
separate staff of men, which is independent of the 
perating and enforcement departments of the agency, 
make these decisions for him. And he has pro 
ilgated rules of procedure which embody for these 
lministrative hearings the essential safeguards of fair 
iy along lines which have been worked out by the 
uurts, and recommended by the Attorney General's 
Committee on Administrative Procedure in January, 
41,7 
Criticism of this procedural system has taken two 
sharply divergent lines. Some have sought to condemn 
it because it is too much like a court.’ Others, including 
Dean Pound, find fault with it because it fails to 
produce more completely what courts do. It is with 
latter criticism that we have here to deal. It may 
t be amiss to point out that while various aspects 
suspension orders have been challenged in the 
deral courts twenty times, in only one case was an 
ttack made on the fairness of the procedure and that 


Final Report of the Attorney General's Committee on Ad 
nistrative Procedure. United States Government Printing 
Office, D. C. (1941). 

8. See, for example, Second Intermediate Report of the Select 
Committee to Investigate Executive Agencies, 78th Cong., Ist Sess., 
House Report No. 862. This charges that “the Office of Price 
Administration has established its own judiciary along with prose- 

ting attorneys and a constabulary.” p. 14. 

9. In Country Garden Market v. Bowles, plaintiff alleged that 
he notice of hearing was insufficient and that hearing commis- 

ners were prejudiced. The case was decided in favor of the 

dministrator on all points, and this ruling was unanimously 
ifirmed by the Court of Appeals. 

10. Atwell, J., in Wilemon v. Brown, 51 F. Supp. 978 (N.D. Tex., 
1943) . 

ll. 8 F. R. 1744, issued Feb. 6, 1943, effective March 1, 1943. 

12. 9 F. R. 2558, issued March 6, 1944, effective April 1, 1944. 

13. Dean Pound states, p. 122, that there is no requirement 
hat hearing commissioners be lawyers. This is not the fact. 
The qualifications for these officers established by OPA and ap- 


uty, 1944 VoL. 30 


attack did not prevail.» Moreover one of the only two 
judges to hold that OPA lacked the authority to issue 
suspension orders stated that: 

If there was authority for the procedural order it 
sufficiently guaranteed the safety and rights of the 
plaintiffs.° (Emphasis supplied) 

The procedure for these hearings was, at the time 
Dean Pound and the San Francisco Bar Association 
had the matter under consideration, contained in 
Procedural Regulation No. 4.11 Since then there has 
been a revision of this regulation which became effective 
April 1, 1944.!* These rules are of course basic. Equally 
important is the way they have been interpreted in 
practice, and this can be determined fram the actual 
decisions of hearing commissioners and the Hearing 
Administrator, which are in writing. What follows is 
drawn from these and other sources. We believe it 
shows that in exercising this phase of its allocation 
power, OPA affords to citizens who are charged with 
rationing violations not only the full measure of thei 
constitutional rights but every consideration of fain 
play. 


Personnel of the Office of Administrative 
Hearings 

All of the hearing commissioners, chief hearing com 
missioners, and those on the Hearing Administrator's 
reviewing staff, as well as the Hearing Administrator 
himself, are lawyers. Many of them have had judicial 
experience.'® They represent one of the most highly 
paid groups in the agency, and have been selected for 
their ability, maturity, and experience. The members 
of his staff are appointed by the Hearing Administrator, 
who is entirely independent of the other departments ol 


the organization. He is responsible only to the Ad- 


ministrator, part of whose allocation function he per- 
forms.'4 Thus there is observed within the agency that 
complete separation of function between those who 
investigate or prosecute and those who judge, which 


was recommended by the Attorney General's Com- 


mittee. 

The notice of hearing corresponds to the summons 
and complaint in a civil action. It must set forth the 
time and place of hearing and must be served at least 
seven days before such hearing.’® There is a provision 


proved by the Civil Service Commission require that appointees 
(1) be members of the Bar, preferably of 2 state located within 
the region in which they will serve, and attorneys of maturity who 
have been active in legal affairs, commanding the respect of 
their community; (2) have at least three years’ experience in the 
trial and argument of cases or as a judge or as a hearing officer; 
and (3) have an academic background and experience sufficient 
to enable them to understand commodity control at all levels of 
production and distribution. 

14. Administrative Order 75, issued Feb. 8, 1943, revised Dec 
14, 1943; General Order 46 issued Feb. 6, 1943, effective March | 
1943, 8 F. R. 1771. 

15. Op. Cit., supra, note 1, at 56. 

16. R.P.R. 4, §§2.1, 2.2. Under the former instruction notice 
of hearing had to be served 3 days before the hearing. P. R. 4 
§1300.152. In view of the serious consequences which might ensue 
from continuing diversion of essential war-scarce commodities, the 
shorter period seems justified. Extensions of time were liberally 
allowed in practice and from the thousands of proceedings held 

under the old regulation there was only one in which the 
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for the continuance or adjournment of the hearing to a 


later date or to a different place.17 Dean Pound finds 


objectionable the absence of any requirement that the 


hearing be held in the vicinity where respondent 


resides or conducts his business. The absence of such 


a requirement is the rule among administrative 
agencies. The practice of the hearing commissioners is, 
however, to hold hearings as near as practicable to the 
place where respondent resides or has his business.'® 


Ihe regulation requires “a clear statement of the 
charges against the respondent with a reference to the 
particular section of the regulation or order alleged 
to have been violated, and a statement of the purpose 
This, 


if anything, requires greater detail than do the Federal 


or purposes for which the hearing is to be held.” 


Rules of Civil Procedure for complaints in civil ac- 
tions.'* Furthermore, the Hearing Administrator has 
interpreted the regulation strictly, as requiring a more 
detailed statement than that generally held adequate 
in civil actions.2° Except in one situation, treated below, 
no pleading 1S re quire d of the re sponde nt 

Ihe regulation, like any code of court procedure, 
provide s for a default if the re spond nt fails to appear. 
In such case the usual consequences of a default ensue. 
Ihe charges may be taken as true but the OPA enforce 
ment attorney must present “evidence relevant to 
determination of the effective period of any suspension 
order.”"*! And there is a provision for the reopening 


of such a default if cause is shown within ten days.?? 


There is also a provision that if notice of hearing is 


given at least ten days before the 


time set for hearing 
ind if the notice states that a hearing will be held only 
on request and upon a statement of the general nature 
of the defense to the charges then the hearing will be 
held only if this provision in the notice is complied with. 
Dean 


sumes that the case against the respondent is established 


Pound asserts (p. 123) that this procedure “as- 


by one-sided investigation made in advance of the hear- 
ing... ."’ The provision in question requires virtually 
no more of a respondent than is required of every 


defendant in a civil case, viz., that he file an answering 


pleading if he expects to contest the case. This serves 


respondent (i.e. person against whom the proceedings were in 
stituted) complained, on appeal to the Hearing Administrator, 
that he was not given adequate time to prepare his defense. In 
this one case the matter was reversed to allow full time for prep 
aration. Matter of Shell Oil Co. (Docket No. 7-182A, Apr. 11, 1944). 

Such short periods have often been provided in civil litigation 
dealing with emergency situations, e.g., in obtaining injunctions, 
in actions to dispossess tenants, and the like 

In spite of these considerations, the longer period is now re 
quired. 

17. P.R. 4 §1300.155; R.P.R. 4 §2.6. 

18. Here too (cf. note 16, supra) there has been a complete 
absence of any complaint, on appeal to the Hearing Administrator, 
of arbitrary action in choosing a place for hearing or in refusing 
to adjourn the hearing to another place, on application 

19. These require, in addition to the statement of jurisdic- 
tion: “(2) a short and plain statement of the claim showing that 
the pleader is entitled to relief, and (3) a demand for judgment 
for the relief to which he deems himself entitled.” F.R.C.P. Rule 
8 (a). 

20. Thus, in Matter of Mrs. H. N. Venzer (Decision on Appeal, 
Docket No. 234A, Sept. 17, 1943) the Acting Deputy Hearing 
Administrator held the notice of hearing insufficient and said: 
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to indicate whether there is to be a controversy and s 


the limits for it. The challenged provision has precis 


} 


the same function. It is noteworthy only because 


points up the general rule under OPA procedure whi 
allows a respondent to raise any relevant issues witho 


any advance notice whatever. 


Respondent’s Right to Compel Attendance 
of Witnesses 


Both parties to a suspension order proceeding ma 


obtain subpoenas to compel the attendance of witness¢ 


Revised Procedural Regulation 4, in common with 
general administrative practice, has sought to prevent 
abuse of the subpoena power available for administra 
tive hearings by requiring the party seeking a subpoena 
to apply for it and make some showing of why he needs 
it.*4 This is only fair to the prospective witnesses who 
may be wanted simply for the purpose of producing 
unneeded cumulative or other evidence, or simply fo 
been 


should 


harrassment. neve! 
withheld 


be no anxiety because of the protective device of permit 


In practice, subpoenas have 


where needed. There consequt ntly 


ting the Hearing Commissioner to pass upon such ap 


plications. It is customary both in our civil courts and 
in administrative proceedings for the party calling a 
witness to pay the fees involved. Any other practice 
The OPA 
holding hearings in respondent’s vicinity minimizes the 


OPA 


might lead to serious abuses. practice of 


expenses entailed. Surely the contention that the 


} ] 


has “unlimited funds’ cannot be a serious one. 


Conduct of Hearing 


By far the most serious charge made by Dean Pound 


concerns what he justly calls a “first principle of judicial 


justice, namely, hear the other side.”” As applied 


nowever, any 


to OPA suspension order procedure, 
charge that this principle has been violated is wholly 
unfounded. Not only has the respondent a right to be 


heard and present his defense, he has a right to be 


represented by counsel of his own choosing, and to 


cross-examine the witnesses who testify against him 


just as he would in court.*° The burden of proof on all 


“The notice of hearing herein, however, merely states, ‘you are 
charged with having violated the provisions of Ration Order 
No. 16, Sections 20.1 (b), (k), and (m)’. The notice then sets 
out the text of these sections of the Ration Orde 
particularization of the violations charged, no statement of the 


There is no 


date, place or circumstances under which the violations were 
alleged to have occurred, or details as to the nature of the 
particular violations. .. . 

This decision was made under the former regulation whicl 
required “a statement of the charges against the respondent, and 
a statement of the purpose for which the hearing is to be held.’ 


P.R. 4, §1300.153. 

21. R.P.R. 4 § 2.7 (a); P. R. 4 § 1300.164 

22. R.P.R. 4 §2.7(b); P.R. 4 § 1300.164 (b 

23. The only additional requirement is that 
suspension order proceedings must request a hearing 
is no burden here. And as a matter of practice 
missioners have been liberal in construing any expression of desire 
for hearing—even if first made by a personal 
time and place therefor—as sufficient to call for a hearing under 
this rule. 

24. P.R. 4, §§ 1300.157, 1300.158; 

25. P.R. 4 § 1300.156; R.P.R. 4 


respondent in 
Surely there 


hearing com 


ip rance at the 


R.P.R. 4, gg 2.8, 2.9 


§ 2.3. 
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ies is on the Administrator, and the respondent does 
it have the burden of showing his innocence.?* There 
1 transcript taken of all the evidence offered at the 
iring.27. The hearing commissioners must make find- 
xs of fact and conclusions of law?* and his findings 

just as much limited to the evidence as a judge’s 
yuld be Such 


mmissioner is not permitted to “make determinations 


to the evidence produced in court. 


the basis of reports [or of any other evidence] not 
vulged.”29 Nor 
se “without a basis in evidence of rational probative 
e.”"30 The Office of 
hered strictly to the requirements laid down by courts 


will he be permitted to decide a 


\dministrative Hearings has 


valuating the sufficiency of evidence.*! As a result 
e has not been a single case in which, on review, 
yuurt has struck down an OPA suspension order for 
of substantial evidence to support it. All of these 
euards have been applied in spirit as well as in 
m. To this a striking fact bears eloquent testimony. 
)PA has lost a substantially greater proportion of 
seedings before the hearing commissioners than it 
s civil or criminal ca$es in the courts.32. These are facts 
ich any conscientious inquiry into the subject would 
ve revealed. Their existence inevitably raises the 
estion whether in passing judgment upon the serious 
forts of this wartime agency, the learned Dean him- 
took care to “hear the other side.” 
[wo less serious attacks made upon the conduct of 
irings deserve brief mention. Dean Pound points 
that the refusal of a witness to answer any question 
hich has been ruled proper shall, in the hearing of- 
er’s discretion, be ground for striking out all testimony 
eviously given by such witness on related matters.** 
Part of the danger seen in this provision was grounded 
m the mistaken impression that hearing commissioners 
ight not be lawyers. Perhaps the objection is meant 
» go further. But the rule is not an unreasonable one 
hen it is remembered that the commissioners do not 
ive the power which courts have to punish a con- 
imacious witness for contempt and that this provision 
rves only to protect a party from the effect of testimony 
hich a witness wrongfully prevents from being tested 
proper cross-examination. As a matter of fact I have 
en able to find no instance where a hearing commis 


oner has made use of 


this provision. 

Dean Pound also objects to the provision for the 
ise of presiding officers to conduct hearings upon cases 
hich are to be decided by others (viz. hearing com- 
missioners) .44 This corresponds closely to the equity 
It is not 
ntended to be the normal mode of hearing, but it 


rractice of references to masters or referees. 


26. Matter of Schwartz (Decision on Appeal, Docket No. 2- 


140A, Dec. 17, 1943). 
27. P.R. 4 § 1300.160, R.P.R. 4 § 2.11. 
28. P.R. 4, § 1300.165(b); R.P_R. 4, § 3.1 (b). 


29. Matter of Tramor Cafeteria, Inc., decided July 27, 1948, 


Decision on Appeal, Docket No. 4-18A. 
30. Cf. Dean Pound, at p. 124. 
31. Matter of Blumberg, decided Jan. 8, 1944. Decision on 


Appeal, Docket No. 8-86A; 
1943, Decision on Appeal 


Matter of Glick Bros. decided Oct. 29, 
Docket No. 2-461A. 


JuLy, 1944 Vot. 30 


affords a method which serves the convenience of all 
parties where dockets are crowded or distances are very 
great. The presiding officer does not decide the case 
but furnishes a full report to the hearing commissioner 
and provides respondent with a copy. Respondent may 
file a brief pointing out what he considers to be error. 


Modification 


Under Revised Procedural Regulation 4, the respon- 
dent in the administrative proceeding may file an ap- 
plication for further hearing or for modification of the 
suspension at any time when an appeal is not pending. 
The Hearing Commissioner may modify or vacate an 
order issued by him to correct errors of fact or law 
disclosed by the record, or for newly discovered evidence. 


Appellate Review 


An administrative appeal from the decision of the 
Hearing Commissioner may be taken by the respondent 
or the District Enforcement Attorney. This appeal to 
the Hearing Administrator affords the respondent an 
opportunity in the administrative process of securing 
a review of his case. During the pendency of the proceed- 
ing on appeal, the order may be, and generally is, stayed. 
The stay of the order may be entered by either the 
Hearing Commissioner or the Hearing Administrator 
on the application of the party. In the event that no 
stay is granted, the aggrieved party would, practically 
speaking, have exhausted his administrative remedy 
to an extent entitling him to judicial review. He may 
then apply to the district court for a stay pending court 
hearing. There is no basis in fact for saying that super- 
sedeas in case of a judgment of a district court is more 
readily obtainable than the administrative stay. Further- 
more it is worthy of notice that a supersedeas would be 
conditioned on a bond making the other party whole, 
whereas here no bond need be furnished and in fact 
there is no way of making whole the public interest 
which may be adversely affected pending review on 
appeal. The liberality of the administrative practice 
would hardly seem to justify Dean Pound’s attack. 
It must not be overlooked that any provision for an 
automatic stay would open up real possibilities for 
abuse and delay. This possibility must be weighed 
against the background of the exigencies of the fight 
against black market in ration goods. 


Conclusion 


The necessity of wartime rationing is almost uni- 
versally conceded. The withholding of scarce goods 
from those who would dissipate them outside the ra- 





$2. During 1943 OPA has won 97.8% of the injunction suits 
brought, 98.1% of the Administrator’s treble damage cases, all 
of the license suspension actions under the Price Control Act, 
and 94.4% of the criminal prosecutions. In contrast suspension 
orders have issued in only 87.7% of the proceedings instituted. 

It should be noted that these statistics clearly show the care 
with which all types of cases are screened in the investigation stage. 

$3. P.R. 4, § 1300.159; R.P.R. 4, § 2.10. 

34. P.R. 4, §§ 1300.156, 161, and 162; R.P.R. 
2.12, and 2.13. 


4, §§ 1.1. 23. 


389 





COMMENT ON MR. 


tioning system is an integral part of effective rationing 
Those charged with administering these difficult prob 
lems welcome any constructive criticism looking toward 


the betterment of the administrative hearing procedure. 


It was devised in the light of the best available ad- 


ig 


ministrative precedents and with full use of the recom- 


Since this article was written several changes have taken place 
that deserve notice. The Supreme Court has ipheld the Admin 
istrator’s power to issue rationing suspension orders. L. P. 
Steuart Br v. Be les, No. 793, U.S. Sup. Ct., Oct I 1943, 
decided May 22, 1944 

After this decision Congress expressly confirmed the power 


Act of 1944. Section 108 (« 


Stabilization 
There has been one district holding that the 


Extension 


court decision 


FIELD'S REPLY FOR THE OPA 


mendations of the Attorney General’s Committee. [i 
has since been improved, and I am sure it is susceptib 
of still further improvement. I submit, however, that 
it has been basically fair from the outset and a far cry 
the 
Pound fears. 


from “administrative absolutism” which De 


suspension order involved was not based on substantial evider 
Automobile Sales Company, Inc. v. Bowles, N. D. Ohio, E. | 
decided April, 1944. 

There have been two changes in Revised Procedural Regu 


tion No. 4. The ten day notice provision (see p 
has been dropped and the provision for striking the 
of a 389, I 


dropped 


388, supr: 
testimo! 
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contumaceous witness (see p supra) is also Deer 


COMMENT ON Mk. FIELD'S REPLY FOR THE OPA 


By SYLVESTER C. SMITH, JR. 


Chairman of the American Bar Association's 


Committee on Administrative law 


N commenting on Mr. Richard Field’s 1 
the March (1944 


\SSOCIATION JOURNAL, I first point 


ply to Dean 


article it issue of the 


Pound’s 
AMERICAN BAR 
out that Mr. Field is essentially replying to the report 
of the Committee of the San Francisco Bar Association 
on the creation and functioning of tribunals established 
Office of Price 


plaints and violations and to 


within the Administration to hear com 


issue suspension orders. 
hat Committee was appointed following the request of 
Everett C. Me Keagt , former judge of the Superior Court 
in San Francisco, who was the newly appointed Chief 


of the OPA for Region VIII, 


in which San Francisco is situated. 


Hearing Commissione 


Ihe report of the San Francisco Committee was made 


after attendance at hearings conducted by a hearing 


f 


commissioner, a submission of questions to and answers 


OPA, and 


of which was made 


by the regional enforcement attorney of the 


two supplemental reports, the last 


on November 25, 1943. These reports were very com 


plete, and indicated that the Office of Administrative 
Hearings in the OPA had made changes in its pro 
cedure to meet some of the criticisms 

Dean Pound’s article was addressed to the larger 


problems of administrative law under constitutional 


government. In that connection he reported accurately 


the findings of the Committee of the San Francisco 
Bar Association. 
Mr. Field admits, 


the San 


OPA 
Francisco Committee, that the OPA does not 


rely upon any express grant by th 


is the ittorneys admitted to 
e Congress of powe1 
to issue suspension orders after hearing, but relies solely 
objectives and 
As Dean Pound suggested: “Such a 
lawmaking power is 
Chis 


upon the inferred powers justified by the 
the war eme regency. 
wide assumption of administrative 


indeed a revolutionary phenomena.’ broad as 


1. Fifth Intermediate Report of the Select Committee to In 


vestigate Executive Agencies, April 24, 1944, H. R. Rep. No 
1366, Page 24 
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sumption of wholly inferred powers has recently be 
criticised in the fifth intermediate report of the Select 
Committee to Investigate Executive Agencies.! 

Ihe fact Courts of 


Courts have upheld these inferred powers is all the mor¢ 


1 


that Circuit App al or District 
alarming to citizens who believe in the American doc 
trine of limited powers under the Constitution. Sinc 
the theory of inferred powers of administrative powers 
has within itself no effective limitation, it seems that 
the Congress is finding that administrative agencies and 
some courts are interpreting the language used in the 
legislation, granting powers in a way which goes fai 
beyond any intent of the elected representatives of the 
people. 

In Wal periods, court decisions sometimes gO tO ex 
This 
was particularly instanced, in the First World War, by 
Mr. 
Justice Brandeis expressed strong dissents.* All 
Dean 


was that the people themselves must impress upon the 


tremes, under the emotional strain of the period. 


decisions from which Justice Holmes and Mi: 
that 
his article 


Pound seemed to me to suggest, in 


Congress the need for legislation which will impose 
upon the exercise of administrative authority reasonabl 
limitations such as the courts may effectively enforce 

Mr. Field the 
rationing, and stresses the desirability of the objectives 
sought by the OPA. Neither Dean Pound nor the Com 


mittee of the San Francisco Bar Association argued that 


about need il time for 


argues wal 


question. The discussion centered about the reliance 
upon the exercise of wholly inferred powers. If the 
powers are proper and are needed, they should be asked 


Mr. 


Field’s argument as to the desirability of the objectives, 


for and regularly obtained. Granting the force of 


why should not the OPA itself ask the Congress, which 


is representative of the people, for express statutory 

2. Toledo Newspaper Co. v. United States 247 U.S. 402 (1918) 
Abrams v. United States, 250 U. S. 616 (1919) United States v 
Schwimmer 279 U.S. 644 (1929) . See also Zechariah Chafee Freedom 
of Speech 1920). 
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COMMENT ON MR. 


legation of this “necessary part of the allocation 
rocess?”’ 
Mr. Field’s statement that “Suspension orders are 
issued as punishment’’ must be based upon a very 
ralistic interpretation of the word “punishment”. Sus- 
nsion orders do deprive the citizen affected thereby 
his right of freedom of action, of his right to sell and 
stribute rationed articles. The suspension order may 
ike worthless his place of business and the goodwill 
hich he has built up by years of work. A gas station 
dinarily cannot exist on the sale of other articles; 
ictically it is out of business for the suspension period. 
spension orders may deprive, and in some instances 
ve deprived, the citizen of his accustomed means of 
lihood. To say that this is not a penalty or punish- 
nt seems to me to give a narrowed meaning to the 
rds. Such actions are sanctions which affect and im- 
r fundamental rights of citizens. 
rhe inferring and exercise of drastic powers not ex- 
essly granted to the administrative agency can hardly 
justified by showing that (1) the practice of the 
fheers of the agency is not to exercise such powers or 
that the administrative officers are of too fine a type 
id character to exercise the powers to the full and in 
ny unfair or unjust manner. Inferring of powers not 
government of men, 


lelegated is regulation by a 


)t a government under law. It seems to me to be 
| strange argument that, admitting there are arbitrary 
unfairness, any 


nd capricious acts, and perhaps 


some judicial review. 


such acts are subject to 


where justice and fair play and the 


Che place 
‘bservance of statutory limitations should be granted 
in the administrative tribunals, the same as in courts 

first instance. The average citizen should not be 
ympelled to seek protection only through judicial re- 
ew, which is never entirely satisfactory. 

lo try to answer the finding of the San Francisco 
Committee “that the suspension order is wholly in the 
iscretion of the Hearing Commissioner”, by saying 
hat the suspension period may not exceed the period 

rationing, seems to beg the question. What is the 
eriod of rationing to be? When will the war end? 
When will scarce articles now rationed become plenti- 
il? Will rationing cease after victory by the armed 
yrces? Even during the zealous days of prohibition, 
idlocking of premises for a violation of prohibition 
laws was limited by law.® 

Mr. Field’s defense of OPA procedure hardly sustains 
is claims. He at- 
empts to justify the procedure which the San Francisco 


If anything, the contrary appears. 


Committee found inadequate after a factual examina- 
tion, because he thinks the procedure is in line with 
the recommendations of The Attorney General’s Com- 
mittee on Administrative The OPA pro- 
edural regulations have provisions which are excellent, 


Procedure. 
but the provisions criticized by the Committee of the 


8. National Prohibition Act, 41 St. 305 
4. See discussion by Judge Charles E. Clark. Federal Rules of 
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San Francisco Bar Association were not in line with 
the recommendations of The Attorney General’s Com- 
mittee. For example: The Committee examined the 
“Notice of Hearing”, which is the only complaint re- 
quired to institute a hearing, and the Committee found 
one notice on a mimeographed form, which made the 
charge in the following language: “Under statement 
under Sec. 10-B, of Form R 1307”. Certainly such a 
“notice” does not give “sufficient information to the 
accused with respect to the nature of the charge made 
against him,” as recommended by The Attorney Gen- 
eral’s Committee. The OPA has itself admitted that 
the criticism made was just, because its revised pro- 
cedural Regulation 4, effective April 1, 1944, changed 
the language, to adopt the wording which is now cited 
by Mr. Field, rather than the wording criticised. To 
suggest that the phrase “A clear statement of the 
charges against the respondent with reference to the 
particular section of the regulation or order alleged to 
have been violated” requires greater detail than the 
Rules of Civil Procedure, is unfounded; the Rules of 
Civil Procedure did not intend the pleadings to define 
the factual issues. The Rules of Civil Procedure pro- 
vide for bills of particulars, full discovery, and pretrial 
procedure. So far as one can learn, there are no bills 
of particulars or discovery proceedings in the OPA 
suspension procedure. It is reassuring to note that the 
hearing commissioners are said to have interpreted this 
regulation strictly as requiring a more detailed state- 
ment than that generally held adequate in civil actions, 
but apparently this has been subsequent to the investiga- 
tion and report by the Committee of the San Francisco 
Bar Association. The best assurance would be a Con- 
gressional law requiring the essentials of fair procedure 
by all administrative agencies. 

The San Francisco Bar Association Committee found 
also that the notice given by the OPA was insufficient 
as to time. It pointed out the size of the territory, which 
comprised the States of Washington, Oregon, Calli- 
fornia, Arizona, Nevada, and part of Idaho. The Com- 
mittee said: “A notice of five days before the hearing 
and the requirement of filing within three days of a 
request for hearing and a statement of the findings” 
gives too limited opportunity to the accused to attend 
to his other affairs and prepare his defense. Here again 
the OPA, in view of the Committee’s criticism, evi- 
dently thought it was justified, because the OPA has 
since increased the period of notice from five to seven 
days, and the period for a request for a hearing from 
three to five days. Furthermore, the Hearing Officers 
under the new regulations of the OPA apparently have 
authority now to extend further these periods. 

Mr. Field replies to the criticism that the regulations 
do not require the hearing to be held in the vicinity 
where the respondent resides, by mentioning that such 
a locality for the hearing is the practice of the OPA. 





Civil Procedure and Proceedings of the American Bar Associa 


tion Institute, Cleveland (1938), Page 219, et. seq. 
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If that is the practice, why does not OPA Procedural 
Regulation 4 make it a requirement, and thus avoid 
the criticism that under the present regulation a hear- 
ing can be held anywhere the hearing officer determines? 
Certainly, without such a protective provision the pres- 
ent procedure does permit of an oppressive action on 
the part of a hearing officer or administrator who may 
not have the high motives attributed to the personnel 
in the OPA. 

Both the old and revised procedural regulations make 
the issuance of subpoenas discretionary. The OPA could 
readily comply with the recommendation of the At- 
Committee by changing the word 


torney General’s 


“may” to “shall”. Even better, they could adopt the 


provision in the American Bar Association's Ad- 
ministrative Procedure Bill, which carries out the 
recommendations of The Attorney General’s Com- 


mittee. 

As to Dean Pound's criticism of the tendency on the 
part of administrative agencies, in their zeal to promote 
social ends, to avoid the limitations secured by fair and 
tested procedures which assure due regard for the rights 
of individuals, Mr. Field’s reply fails to answer the 


Ass »¢ ia 


factual criticism which the San Francisco Bat 
tion’s Committee made, in finding that these ‘“com- 
missioners are guided by secret instructions which are 


Such “confidential instruc- 


’ 


not available to the public.’ 
tions” negative the independence of the hearing officer. 
If the hearing officers are to act as quasi-judicial officers 
engaged in administering justice according to law, and 
if they are to be free from bias, influence or control by 
any other part of the agency, their independence and 
impartiality should be so openly asserted and fortified 
by the agency and its procedure that no one would have 
reason to doubt or challenge them. 

Neither Dean Pound nor the Committee of the San 
Francisco Bar Association attacked or reflected upon 
the personnel of the OPA. The Committee spoke highly 
of the fairness of Judge McKeage, the Regional Hearing 
Officer, and also of the Regional Attorney. In spite of 
the serious defects in the procedural regulations, it was 
not suggested that these sincere men were wilfully mis 
using or even exercising extreme powers granted or 
assumed. This may be taken as generally true of most 
of those struggling with the tasks of the OPA. 


FIELD'S REPLY FOR THE OPA 


The criticism which was made has fortunately rv 
sulted in some improvements in the OPA procedural! 
regulations. The criticism was directed against thos 
tendencies on the part of administrative agencies which 
threaten to impair our American system of justice a1 
law. These powers, the San Francisco Committee felt, 
were drastic and too broad. It may be said, to par 
phrase a remark which Senator Wheeler made on an 
other great constitutional question, “that these powé 
are greater than a bad man should have or a good man 
should seek”. 

The stated desire and willingness of the OPA to in 
prove its procedural regulations are to be commended 

I would be glad to see the whole matter approached 
by Mr. Field and others of the OPA, always in th 
equable spirit expressed by Mr. John M. Cate, of the 
Nashville Bar, District Enforcement Officer for the 
OPA, in the June issue of the Tennessee Law Revieu 
Mr. Cate refers approvingly to “that splendid measur 
offered on February 28, 1944,” by the House of Delegates 
of the 
order hearings in rationing cases, Mr. Cate argues that 


American Bar Association. As to suspension 
the procedure of the OPA now nearly “conforms to the 
best thinking of the day on administrative adjudica 
tions.” He manifestly accepts and assumes the fairness of 
the standards of procedure recommended by the House 
of Delegates for enactment by the Congress at this time 


left 


to the voluntary action of the agencies as to particular 


so that conformance to them will not be wholly 
types of cases. With such an approach to the subject 
of fair play for citizens and their rights, headway can 
and will be made toward attaining and requiring fait 
and adequate standards of justice under law. 

Further study and amendment of the regulations of 
the OPA should result in a further improved procedure 
which will be fair, will fully protect the rights of in 
dividuals, and at the same time will fully promote thx 
important purposes of the agency. Only after such a 
procedure is adopted and such an atmosphere of inde 
pendence and impartiality is introduced will the public 
be prepared to accept the quasi-judicial determinations 
of administrative agencies with full confidence. Only 
then will the OPA gain that overwhelming 
public opinion which it has needed for carrying out its 


support of 


important work with full success. 





ment. 


Notice of Annual Meeting of Members 
American Bar Association Endowment 


HE annual meeting of members of the American Bar Association En- 
dowment will be held during the week of the annual meeting of the 
American Bar Association, September 11-15, 1944, for the election 
of a member of the Board of Directors for the term of five years and for 
the transaction of such other business as may come before the meeting. 
\ll members of the American Bar Association are members of the Endow- 
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FRANK J. HOGAN 
1877-1944 


President of the American Bar Association, 1938-1939 


1 memorial sketch written at the request of the Journal 


by William L. Ransom 


RANK J. HOGAN, one of the outstanding “court 


room” lawyers and t 


Ameri 
the United States, die« 


iembers of the 


he beloved friend of 
Bar 


at his home in Washington, 


many 


T 
il 


} 


). C., on May 15, at the age 
67 

He had been ill during 

re than two years, and 

nevel been able to ( 

ie full activity in the 

wctice of his _ profession 

r his retirement from the 

‘residency of the American 

Bar Association in 1939. He 

d not been able to attend 

ieeting of the Association 

of the House of Dele gates 

! his retirement from 

office, but his keen in- 

st in the work and poli 

s of the Association con- 

ued throughout his illness. 

His activity and _ leader- 

ip in the American Bar 


\ssociation came after 


d won recognition as or 
the foremost 
] 


trial lawy 
most trusted advisers 
generation. In 1930 

had Presidet 
the Washington Lawye1 
1932-33 he w: 
President of the 
Bai 


By reason of his relationshi 


served as 
Club; and in 
District ¢ 


Columbia Associatio1 


) the latter organization, he 


entertainmer 
Bar Ass 


rganized the 


‘ 


the American 


, 
rie 


in 
rl, 


ic 


rs 


it 
.? 
is 
of 


l. 


Pp 


it 
i 


lation, when it held its Fifty-fifth Annual Meeting in 


Washington in 1932. 
Thereby he 
Bar, 


nergetic part in its work 


ganization of the 


Executive Committee and 


Vol 0 


became keen] 


y interested in the national 


and he began to take an 


In 1933 he was elected to its 


continued as a member 


\ssociation through- 





FRANK J. HOGAN 


President of the American Bar Association 


through 1936. In that capacity he served on the Budget 
Committee, and was its chairman for the Association 
year 1935-36. 


reorganizing the Association along representative lines, 


He strongly supported the movement for 


through the creation of the 
House of Delegates, which 
was accomplished, with his 
help, at the Boston meeting 


in 1936. 
Elected President 


of the Association 
The 


time which he had devoted 


ability, energy and 


so unstintingly to the ad 
vancement of the interests of 
the 


ognized in his 


Association were rec 
unanimous 
election as its President in 
1938. Dis 
trict of Columbia lawyer to 
that 


Characteristically, he 


He was the first 
be chosen for office. 
laid 
aside his active professional 
work almost completely for 
that year, to do the best job 
he could do for the lawyers 
of America. At risk of health 
and with sacrifice of all lei 
sure, he travelled extensively 
throughout the country, dur 
ing his year as President, 
and brought the work and 
the 
home to 


message of Association 


forcefully many 
lawyers who had never be 
in the 


fore been interested 


Association. Although he 
gave dynamic advocacy to practically every phase of the 
Association's program, he took the lead in aligning the 
organized Bar nationally in a cause which appealed 
strongly to his sense of justice and fair play. Believing 
deeply in the guaranties of individual freedom vouch 
safed by the Bill of Rights and foreseeing that thei: 
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importance was enhanced as government became more 
centralized, he was concerned that lawyers, mobilized 
and led by the American Bar Association, should take 
the lead in defending and protecting, if need be, the 
civil rights of those individuals who otherwise might 


lack adequate presentation of their causes in the courts. 


Creation of the Committee on the 


Bill of Rights 


This militancy in behalf of the constitutional rights 
of men, even when their opinions or affiliations were 
such that he had no sympathy with them, led him to 
suggest and bring about, in 1938, the creation of the 
Association’s Committee on the Bill of Rights. He ap- 
pointed the first committee, planned the scope of its 
work, and devoted much time and energy to public ad- 
vocacy of the vital principle of the defense of civil 
liberties, in which the Committee pioneered under his 
leadership. 

{ll this was completely characteristic of his philoso- 

- phy as to law and the lawyer. After his fee-less defense 
of many soldiers who became entangled with the law 
after World War I, he received the following tribute 
from the late Newton D. Baker, Secretary of War under 
President Woodrow Wilson: 

The chief emotion I have now is admiration and 
gratitude for your knightly conduct in this matter. I am 
sure you will permit me to say that I am proud to be in 
a profession which you have dignified by your defense 
of the innocent and otherwise defenseless 


Leadership in Other Vital Matters 


His insight into trends in government and law led 
him to foresee clearly the drift away from reliance 
principally on the courts to determine and enforce the 
constitutional boundaries between federal and _ state 
powers and the traditional limitations on the powers of 
government over the lives and property of its citizens. 
He boldly advocated during 1938-39 the restoration of 
legislative independence and vitality, as the needed 
bulwark for the American concept of government and 
the rights of citizens. His address as President of the 
Association in 1939 (25 A.B.A.]., 629) was challenging 
and provocative in its support of this thesis. It did not 
escape sharp criticism at the time, but more recently it 
has often been re-examined, as foretelling “the shape 
of things to come.” 

President Hogan also marshalled and directed the 
\ssociation’s support for the reform of abuses in the 
practices and procedures of federal administrative 
agencies. The Walter-Logan bill was passed by both 
Houses of Congress, but the expected veto frustrated 


its enactment. 
A Saga of American Opportunity 


The chronicle of his life dramatizes most strikingly 
the opportunities which the profession of law offers to 
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the youth of America. Mr. Hogan was born iy 
Brooklyn, New York, on January 12, 1877. He was th 
son of Maurice and Mary E. (McSweeney) Hogan 
His father died when Frank was five years old. Thi 
left him as one of three children dependent on thei 
mother’s work as a seamstress. 

When Frank was seven years old, his health was s 
poor that his mother sent him to Charleston, Sout 


Carolina, to live with her sister, who was also a widoy 


Soon his mother moved to Charleston with the othe) 
of the family. 

In this household, maintained by the work of the tw 
women, Frank Hogan grew up with his younger cousi 
and lifelong confidant, James F. Byrnes, who also ros 
to place and power the hard way, serving successively ; 
Congressman, Senator, and Associate Justice of th 
Supreme Court, and lately as Director of the Office o 
War Mobilization. 


The Boy of Twelve Goes to Work 


The future President of the American Bar Asso 
ciation attended the public schools in Charleston for 
a time, but at the age of twelve he had to go to work 
as a stock-boy in a local store. A stenographer helped 
him to learn shorthand, a skill which he retained and 
used throughout his life. Soon he became a stenog 
rapher and a railway clerk; later a brokerage clerk, and 
he worked for a time as a “cub reporter’’ on a local 
newspaper. Friends guided his avid reading of the best 
in literature, by which he made up for deficiencies in 
schooling. 

Ihe. Spanish-American War in 1898 brought him 
opportunities for using both his proficiency as a se 
retary and his familiarity with the routing and han 
dling of freight traffic in the congested South. He was 
one of the first Americans to become adept in the 
modern skills of logistics, then in infancy but now so 
vital in warfare. He went from his work as a civilian 
into the service of the Army of the United States, and 
served successively as secretary to the Chief Quarter: 
master of the Army for the occupation of Cuba, in 
1898-99; secretary to the Quartermaster General in Wash 
ington, in 1899-1903; and Secretary to the Chief ol 
Staff of the Army, in 1904. His capacity for hard work 
his mastery of detail, and his unusual memory of men 


and events, marked him for steady advancement. 


Studying and Practising Law Under Difficulties 


Meanwhile, the young man had taken up the study 


of law at night, while carrying on his arduous work 


in the War Department by day. He finished the three 
year course in two years, at the head of his class, and 
was graduated from Georgetown University in law in 
1902 and began the practice of his profession in that 
vear. 

At first he retained his place in the War Department 
and practised law only after his hours of work. Thus 
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FRANK J. 


was one of the lawyers known in Washington as 
in-downers,” in that their work as lawyers began at 
iset. Soon he was able to devote himself full-time to 
work for clients. From 1912 to 1919, he lectured on 
law of wills, evidence and partnership, in the 
1001 of Law of Georgetown University. 
In 1899, he was married to Miss Mary Cecil Adair, 
Savannah, Georgia; and his law studies dated from 
event. Their daughter, Dorothy, who also survives 
is Mrs. John W. Guider, whose husband, Com 
under Guider of the United States Navy, has been 
ve in the work of the American Bar Association. 


Rise to Nation-Wide Recognition 

rhe young Washington lawyer went steadily ahead, 
m 1902. Before long his skill as a trial lawyer be 

widely known, and he figured in many of the 
st conspicuous cases of his time, in which his success 
inst obstacles commanded national attention. Soon 
formed and headed a Washington law firm which 
racted a large volume of business in general practice, 
related to the sensational trials in which the head 
the firm was the dynamic figure. 

\mong his “head-line” trials were his defense of the 
xs National Bank in litigation brought by the Comp- 
ller of the Currency; the litigation involving Edward 
Doheny and the Pan-American Petroleum Com 

iny as to oil leases in the Elk Hills Naval reserves, 


id culminating in the 


acquittal of Mr. Doheny on 
irges of trickery and conspiracy to defraud the Gov- 
nment; his representation of the National Air Lines 
their long contest with the Government; his vindica- 
mn of the late Andrew Mellon against charges of 
ure to pay some $3,000,000 in federal income taxes, 
d many others which were outstanding at the time. 


s battles were chiefly against indictments, charges 


1 claims brought by Government. He never “pulled 
inches” in resisting what he believed to be arbitrary 
unlawful action by Government. 
Mr. Hogan’s victories brought rich rewards in legal 
s and professional recognition. He became probably 
best-known lawyer in America; stories of his ex- 
loits and his reputed fees, became legends in the pro 
ssion and among the general public. 
His work for nationally-known clients naturally sup- 
ied the conspicuous incidents, but the poor and the 
imble often had his advice without fee and were 


en the help of his pre-eminent services 


His “Hobby” as to Rare Books 


and Manuscripts 


His “hobby” became the collecting of rare editions 
the world’s best-known books The boy who had to 
» to work as a clerk in a store at the age of twelve 
uught together on the top floor of his Washington 
ome in Sheridan Circle one of the world’s finest pri- 


ate collections of priceless books. He knew and loved 
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their contents. Even in his days and nights of hardest 
work, he gloried in obtaining first editions of classic 
books written for children, as well as original manu- 
scripts of familiar poems which are a part of the 
heart-lore of America. He was vice president of the 
Shakespeare Association of America. 

Many of his close friends expected him to leave his 
notable collection to some institution which would 
keep it together as a memorial to himself. This did 
not jibe with his thinking. He directed that his prized 
books be sold at auction in New York, so as to make 
them available again to others. He wrote in his will: 

There is something sacred in the spiritual and intimate 
companionship of a book, and I do not deem it fitting that 
these friends of many happy hours should repose in un 
loved and soulless captivity. Rather, I would send them 
out into the world again to be the intimates of others 
whose loving hands and understanding hearts will fill 
the place left vacant by my passing. 

Honorary degrees in recognition of his eminence 
and leadership in his profession came to him in num- 
bers—LL.D. from his alma mater in 1925, D.C.L. from 
the University of Southern California in 1939, LL.D. 
from Manhattan College in 1939, and LL.D. from Laval 
University, in Quebec, Canada, in 1929. A Roman 
Catholic, Mr. Hogan visited the Holy Land in 1931, 
and received at special services in Jerusalem an award 
of the Equestrian Order of the Holy Sepulchre. 


A Trusted Adviser and “Prince of Friends” 


Along with all these successes and signal honors, 
there was developing for Frank Hogan another recogni 
tion which he probably valued most of all. He became 
the close friend and trusted adviser of many of the 
leading men of America—men of all parties in high 
office, men outstanding in the business world, men who 
worked closely with him in the American Bar Associa 
tion. 

He strikingly embodied the golden qualities of 
friendship. Men came to love him and prize his 
brilliant humor and his companionship. Always a 
generous host, his home in Washington was Mecca 
and meeting-place for men and women of all political 
and religious faiths, all manner of backgrounds and 
interests in the worth-while things of life. He loved 
them, and loved to have them in his home. His generosi 
ty was a part of his radiant spirit; triumph never turned 
his head nor created illusions about himself or ob 


stinacies about others. 


Above all, he was “a friend to man.” Few lawyers in 
America have been well-known to so many people in 
all parts of American and in all walks of life. Few 
leaders in the American Bar Association have won and 
held the friendship and affection of so many in its 
ranks. This he counted the greatest honor and suc 
cess of his career. His memory will last long as that 
of gallant contender in the tourneys of trial practice, 
but will last longest as that of “a prince of friends.” 
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THE BATTLE CRY OF DEMOCRACY 


By GEORGE R. FARNUM 


of Boston 


Former Assistant Attorney General of the United States 


N an inspiring passage in a drama 


written over two thousand years 


ago, one of the characters put a ques 


| 
tion which, in one form or another, 


constantly preoccupied the ancient 
Greeks: “Who is their she phe rd ove! 
host:”’ The 


chorus thundered back, “Of no man 


them, and-lord of then 


are they called the slaves or subjects.” 


} 


Here we catch something of the hot 


breath of that passionate aspiration 


toward a free wav of life which the 


Greeks—and especially the Athenians 


organized into the democratic city 


state and which, with all its crudities 


and imperfections, has been one of 


the precious gifts of antiquity to the 
modern world 


For the Greeks, democracy was not 


merely an abstract conception of 


what ‘the good life’’ should repre 


sent in theory, but a practical and 


attainable ideal so exalted and im 


pelling as to call for every sacrifice 


for its defense and preservation 


Some of the most stirring and lofty 


chapters of their history are devoted 


to the fierce and protracted struggl 


keep 


in a bitterly hostile world to 


freedom whi 


burning the lamp of 
had lit 

In his immortal funeral oration at 
the Pel 


oponnesian War, Pericles, the great 


— 


they 


the end of the first vear of 


Athenian statesman, summed up, in 


words of unforgettable impressive 


ness, something of the great accom 
plishment: “Our government,” he 
said, “is not copied from those of 


our neighbors; we are an example 


Our 


de mocracy 


to them rather than they to us 


Constitution is named a 


because it is in the hands not of the 


few but of the many. Our laws secure 


equal justice for all in their privat 
disputes, and our public opinion wel 


comes and honors talent in every 


branch of achievement, not for an. 


Note: The series of biographies of emi- 
nent soldier-lawyers written by Mr. Farnum 
for the JouRNAL will be resumed in the next 
issue 


$96 


factional reason, but on grounds of 
excellence alone. And as we give 
free play to all in our public life, so 
we carry the same spirit into ou! 
daily relations with one another.” 
When 
quarrels and foreign wars, the vital 
ity of the Attic 


hausted, and their simple ways and 


finally, through internal 


race had become ex 


ustere virtues had given place to a 
sophisticated attitude toward life and 
to habits of self-indulgence, and thi 
great and golden days were over, the 
had 


perish 


epi work which been accom 


plished did not from the 


earth, but was handed down as a 
priceless legacy to posterity 


The most engrossing and signif 
cant chapters in subsequent history 
are concerned with the perilous and 


heroic adventures of the democratic 


ideal in a heterogeneous and unpre 


dictable world. Now it has been re 


duced to a feeble flicker on the point 


of utter extinction; again it has been 


rekindled by the veering winds ol 


changing opinion into a blaze that 


has diffused its welcome light ove) 


ig 


manv lands and warmed the hearts 


of many people. Of its recent vicis 
situdes it has been said by an acute 


Maxey, “It 
the eighteenth, the 


critic, Cheste1 was the 


great heresy of 
great experiment of the nineteenth 
and the 


great quandary of the 


twentieth century.” With the tri 
umph of democracy in the first 
World War, its future seemed as 
sured. 


Ihe dream, however, was tragical- 
ly short lived. The high hopes were 
quickly deceived by the swift and 

% he 
fatally 


blundered. At the psychological time 


unexpected turn of events. 


champions of democracy 


their leadership was weak and vacil 
lating, and uninspired by the great 


vision that their cause demanded 


In the course of two tragic decades 


all that had been won at such a 


erievous cost was lost. Democracy 


was brutally crushed out in a large 
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Our Fathers in a Wondrous age 
Ere yet the earth was small 
Ensured to us a heritage 


And doubted not at al 


} 


That we, the children of thew 
heart, 
Which then did beat so high, 
In later time should play like 
part 


For our poste rity 


Rudyard Kiplin 











part of the old world, and was prol 
ably saved from complete extinction 
by that incomparable fighting spirit 
and uncompromising love of fre 

always ch 


dom which have aracterized 


the English people. In this respect 
instructive to recal 
spoken by th 


House 


anxious 


it is more than 


those brave words 


younger Pitt in 1804 in the 


of Commons during that 
period when England was threatened 
by a Napoleonic invasion 


I need not remind the house that we 


are come to a new era in the history 
ot nations; that we iré called to 
struggle for the destiny, not of this 
country alone, but of the civilized 
world. We must remember that it is 
not for ourselves alone that we sub 
mit to unexampled privations. We 
have for ourselves the great duty of 


self-preservation to perform; but the 


duty of the people of England now is 


of a nobler and higher order. We are 
in the first place to provide for our sé 
curity against an enemy whose malig 


nity to this country knows no bounds 
but this is not to close the views or the 


efforts of our exertion in so sacred a 


cause. Amid the wreck and the misery 
of nations, it is our st exult mn 
that we have continued superior to all 
that ambition or that despotism could 
effect, and our still higher exultation 
ought to be, that we p! vide not only 
for our own safety, but hold out a 


prospect to nations now bending un 
what the 
effect 


in this corner of the 


der the iron yoke of tyranny 
exertions of a free people can 
and that at least 


world, the name of liberty is still re 
vered, cherished, and sanctified 
(Continued on page 436 
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PRACTISING LAWYER'S GUIDE TO THE 
CURRENT LAW MAGAZINES 


Federal Ad- 


inistrative Agencies—‘Suspension Order Hearings of 


Administrative Law—Procedures of 
the Office of Price Administration in Rationing Cases”: 
indid and useful contribution to current discussions 

the above topic is in the June issue of the Tennessee 
Review (Vol. 18—No. 4; pages 340-346). The 

hor, John M. Cate, of the Nashville Bar, who is Dis- 
Attorney for the OPA, 
t of how this power is exercised by the agency and 


Enforcement offers a “state- 

nearly this administrative procedure conforms to 
best thinking of the day on administrative adjudica- 
Perhaps naturally, the justification is based on 


ind procedures of the OPA 
to the particular type of order in rationing cases, 


present regulations 


ier than on those which were widely criticized. The 


thor sticks to his thesis and does not discuss the 


ject of administrative law and procedures general- 


Neither is inquiry made,” he says, “into the whys 


! wherefores of the action of the House of Delegates 


t} 


he American Bar Association in excluding war 


ncies such as the Office of Price Administration from 
measure offered on 


operation of that splendid 


bruary 28, 1944, as embodying comprehensively the 
«cedures which should in the opinion of the Associa 
mn be enacted by Congress at this time as to all of the 
deral Administrative Agencies stated to be within its 
ype.” The 


the relevant 


article is well documented by citations 
decisions, the Associa- 


Act, 


material appearing in this JOURNAL in its behalf. 


directives and 


yn's proposed Administrative’ Procedure and 


th a disarming approach so manifestly in accord 


th safeguarding the substance of due hearing and 


Editor’s Note: This department of the JOURNAL is 
ntended to provide a means by which the practising 
lawyer can find out if the current law reviews and other 
law magazines contain material which might be of interest 
and help to him in his professional work. Complete 
coverage of all material of merit in all of the publications 
is of course impracticable. Selection is made of articles, 
notes, editorials, etc., which, from the point of view of a 
lawyer in active general practice, seem likely to be useful 
perhaps to other lawyers in connection with subjects 
and questions of law which are current. No assurance 
can be given that an indicated article, etc., will be found 
helpful on the particular problem confronting the lawyer. 


Complete digests of the contents of the law magazines 


r, ‘ , 
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fair play in administrative procedures, Mr. Cate makes 
an admirable presentation of the current procedures of 
the OPA as to the much-criticized suspension orders. In 
this respect it is worthy of emulation by others who 
write on the subject, and may well be obtained and 
examined by those who are left confused by other less 
candid discussions. (Address: Tennessee Law Review, 
720 West Main 
a single copy: 75 cents) . 


Avenue, Knoxville, Tenn.; price for 


Bailment—"“Rights and Duties of Bailor and Bailee 
Under the Law of Pennsylvania”: An unusually com- 
plete assembling and analysis of the decisional law on 
the many phases of the above-quoted subject is in the 
April issue of the Temple University Law Quarterly 
(Vol. XVIII—No. 2; pages 199-236), by Maurice H. 
Brown, of the Philadelphia Bar. (Address: Temple Uni- 
versity Law Quarterly, No. 35 South Ninth Street, Phila- 


delphia, Pa.; price for a single copy: 75 cents). 

Civil Law—“The Responsibility of the State as a 
‘Juristic Person’ in Latin America”: The Tulane Law 
Review, naturally devoted to the civil law and to com- 
parative law, contains in its March issue a dis ussion 
of considerable timeliness and practical import, unde1 
the above-quoted title (Vol. XVIII—No. 3; pages 408 
136). The contributor as to civil responsibility for dam- 
age inflicted on private persons is J. Irizarry Y Puente, 
a consultant in Latin-American law who is associated 
with the New York law firm of Cadwalader, Wickersham 
and Taft. (Address: Tulane Law Review, New Orleans, 
Louisiana; price for a single copy: $1.00). 


will be found in the Index to Legal Periodicals, published 
by the American Association of Law Libraries. 


Members of the Association who are interested in any 
of the articles, etc., referred to in this department will 
generally find the magazine obtainable on prompt re- 
quest to the address given in parentheses, if accompanied 
by a remittance of the price stated for a single copy. If 
this experimental department proves to be useful to 
lawyers in acquainting them with available material, 
and it develops that copies of a current magazine listed 
are unobtainable from the publisher, the JOURNAL will 
be able to supply, at a price to cover the cost plus han- 
dling and postage, a planograph or other copy of any 
article, note, etc., which is desired. Request should be 
made first to the particular magazine. 
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Contracts—War Powers of Government—“War Con- 
tract Termination”—Adjustment Problems—The Sub- 


contractor Relationship: In its current issue, publication 


of which has been delayed by the rapid changes in 


statute law and departmental organizations and 


practices, the School of Law of Duke University presents 
a well-balanced and timely symposium as Part I of its 


Termination (Vol. X 


This volume is a part of the 


consideration of War Contract 

No. 3; pages 127-560 
notable series on Law and Contemporary Problems, 
and is based on the fact that the “termination problem” 


r} 


has assumed “in the view of many the position of the 


number two national problem—second only to winning 
the war.’ Most of the articles in Part I of the sym- 
posium are of an exploratory nature, but in scope and 
detail they are designed tor practical usefulness to law 
vers and their clients. The discussion is opened with 
an analysis of “The War 
Cecil E. 


versity Graduate 


Adjustment Problem,” by 
Fraser, Assistant Dean of the Harvard Uni 
School of Business Administration, 
who spent the years 1930-1940 in private business, and 
has worked and written extensively in the specialized 
field of industrial mobilization and demobilization 
Next follows a comprehensive and authoritative ex 
position of the policies and procedures for the termina 
tion of war contracts, with special emphasis on those 
of the War Department, by Leon Malman, of the New 
York Bar, now Chief of the Legal Unit of the Con 
tract Termination Section of the Office of the Chief of 
Ordnance, 
current terminations come. This article is the most 


h we have seen on 


under whose jurisdiction a large part of the 


thorough-going and extensive whi 
the subject; it compris¢ s 169 pages Its practical charac 
ter is attested by its adoption for use in the instructional 
program of the recently established Army Industrial 
College 


ol prime, 


rhe problems which stem from the hierarchy 
sub- and remote contractors are next treated 
John S. Carter, of the New York 
Bar, draws upon his experience as manager of contract 
terminations for the RCA Victor Division of the Radio 


Corporation of America, to write pragmatically regard 


in this symposium 


ing legal “Problems Arising Out of the Subcontracton 
Relationship.” A contribution by Allen W. Madden 


of the New York Bar, Director of the Government Con 


t} 


tracts Division of the Research Institute of America, 


deals with the interesting proposals as to 


I 


The final article, by Bertram M. Gross 


Staff Director of the War Contracts sub-committee of 


“Company 


Settlements.” 


the Senate Committee on Military Affairs, points out 


the need for legislation on the contract termination 
problem and suggests its desirable characteristics. An 
nouncement is made that the publication of Part IT is 
expected within a few weeks Address: Law and Con 
temporary Problems, Duke Station, Durham, N. C 
price fora CcOpy of Part I: $1.00. Part II mav be ordered 


at the same time for $1.00 additiona 


Copyrights—The Copyright Act—International Law— 
“Copyright in a World at War”: The leading article 
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Journal (\ 


4; pages 316-327) is under the abe 


in the May issue of the Kentucky Lau 
XXXII—No. 
quoted title and is contributed by Helen Stephens 
of the Kentucky Bar, now an attorney in the Lega 
Division of the Kentucky State Department of Revenu 
Her analysis deals with the Copyright Act as amend 
from time to time, but chiefly from the new inter 
tional angles of the copyright status of the writings « 
propriet 
Addr 


price for 


domiciled aliens, non-resident aliens or 
stateless persons, etc. and the effects of war 
Kentucky Law Journal, Lexington, Ky 


single copy: $1.00). 


Corporations—“Elimination or Adjustment of Ac. 
crued Dividends on Cumulative Preferred Stock Issued 
by a Tennessee Corporation”: This article by Ben Kohler 
Jr., of the Chattanooga Bar, in the April issue of t 
Tennessee Law Review (Vol. 18—No. 3; pages 254-264 
is stated to be limited to the dilemma which confronts 
a solvent corporation organized in Tennessee alter t! 
1929 enactment of the general corporation laws, if 
has to grapple with an accrual of dividends on its pr 


ferred stock. Actually, the discussion goes beyond t 


particular statutory provisions of the state, and is 

some extent supplementary to the notable 1941 articles 
on “Elimination of Accrued Dividends in Corporat 
Reconstruction” (89 University of Pennsylvania Law 
Review, 789), which revealed the inchoate state of the 
law, and the comprehensive discussion of “Accru 

Dividends on Cumulative Preferred Stocks: The Lega 
The current 


Doctrine” (55 Harvard Law Review, 71). 


article, whose author has evidently toiled over th 
kinks of advice and draftsmanship, has the realisti 
angles which this department is prone to encourage, but 
its predec essors should not be overlooked. (Address 
Tennessee Law Review, 720 West Main Avenue, Knox 


ville, Tennessee price for a single copy 75 cents 


Courts—“Portrait of the New Supreme Court” of the 
United States: The first installment of 
discussion under the title above quoted is in the Marcl 
issue of the Fordham Law Review (Vol. XIII—No. 
The author is Professor Walter B. Ke! 


nedy, Acting Dean of the Fordham University Schoo 


a provocative 


pages 2-15). 


of Law, who began in 1925 to warn against what he 
regarded as “the impending break-down of constitu 
baal 


tional and common law, the erosion of the doctrine of 


stare decisis, and the skepticism regarding legal pris 
ciples” (Pragmatism as a Philosophy of Law, 9 Mar 
quette Law Review, 63). In his earnest article, Dea 
Kennedy deals with what the editors of the Fordhan 
Law Review consider to be “the latest and most star 
tling phase of the crumbling of legal precedents and cas¢ 
law”. The quotation and analysis of many decisions and 
dissents in the Court are offered as attempting ‘to make 
articulate the feelings of lawyers and laymen regarding 
the present situation’; also, as trying to be “construc 


tive’, by wav of assistance to lawvers who wish to retain 
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isonable adherence to the concepts of stare dec ists. 
\ddress: Fordham Law Review, 302 Broadway, New 
wrk City; price for a singie copy: $1.00). 
Courts—"“Practice before the United States Court of 
Claims”: In the Tennessee Law Review for February 
Vol. 18—No. 2; pages 138-150), Paul Campbell, of the 
Chattanooga Bar, gave a helpful generalized presen- 
tion of the practice before the Court of Claims, which 
ms likely to become perforce a familiar tribunal for 
iny lawyers and their clients, in the post-war adjust- 
nt of claims. The subject is treated from the angles 
ich one would expect when the author has had 
urs of practical experience, in representing the Gov- 
nment and later in behalf of private clients, before 
Court of Claims. The article may be worth while 
lawyers not yet versed in the practice before that 
(Address 


Avenue, 


rticular tribunal. Tennessee Law Review, 
0 West Main 


single copy: 75 cents 


Knoxville, Tennessee; price for 


Judgments in Indiana”: 
\pril issue of the Indiana 


Judgments—"“Declaratory 
he leading article in th 
Journal (Vol. 19—No 


Indiana Bar 


}; pages 175-211), founded 


| published by the Association and 


ed under the supervision of the Indiana University 
School of Law, is contributed by Professor Edwin S$ 
Borchard, of the Yale University Law School, long a 
cognized authority in the field of declaratory judg 


nts. The decisions reflecting the “somewhat check- 


red career” of the Uniform Act on Declaratory Judg- 

nts, adopted by Indiana in 1927, are strikingly de- 
cted; and the author’s considered opinion is given 
s to the present state of the Indiana law as to the avail- 
bility of the declaratory procedure in the various types 
was intended to be applicable. 
38 Maxwell Hall, 


rice for a single copy: 75 cents) . 


f situations in which it 
\ddress: 


Bloomington, Indiana; | 


Indiana Law Journal, 


Legal Education—“The Trend of the Law and Its 
brilliantly reasoned 
Harvard Law Review 


the above- 


Impact on Legal Education”: A 
note” in the April issue of the 
Vol. LVII—No. 
1oted subject, by Unite 

Wyzanski, Jr., of Massachusetts, 
United States Department of Labor. 


$f; pages 558-564), is on 
d States District Judge Charles 
lately Solicitor of 
Ihe article is 
ised on a speech delivered by Judge Wyzanski before 

New York 


bruary 25, 1944. “In an era where the Bar spends 


Harvard Law Review Association on 


time in administrative and _ legislative 


“and most of its thought upon the 


st of its 
yrums,” he says, 


ise and sensible exercise of discretion, the law schools’ 


] sition calls for examination.” The stated thesis is 
xamined from angles of the most advanced and ex- 
ratory thinking. The enlightened conclusion, which 


vill be acclaimed by lawyers who 
ould be most relu¢ 
s that “With the cl 


lawyers stand as one of the 


agreed with and 


tant to accept many of his premises, 


urchmen and with the schoolmen, 


great professions, en- 
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trusted with the task of shaping and transmitting the 
values of civilization. We have a major role in preserv- 
ing what Professor Jaeger, borrowing a classical Greek 
term, has called the patdeia—the cultural spirit—of our 
society. It is the mission of the American law school 
to preserve that spirit and aid its growth.” (Address: 
Harvard Law Review, Cambridge 38, Mass.; price for a 
single copy: 75 cents). 


Patents—“Potts v. Coe: Burden of Proof on Patent 
Applicant to Show “Level of the Art” Among Fellow 
Employees Prior to Invention”: The much-criticized 
decision of the United States Court of Appeals for the 
District of Columbia in Potts v. Coe, 140 Fed. (2nd) 
470 (opinion by Justices Thurman Arnold and Justin 
Miller; Justice Edgerton concurring), is dealt with in 
an extensive “note” in the Harvard Law Review for 
April (Vol. LVII—No. 4; pages 564-571). The author 
is William Redin Woodward, Staff Member of the 
Radiation Laboratory of the Massachusetts Institute of 
rechnology. The many challenging aspects of that 
drastic ruling are pointed out in a factual manner which 
is impressive because it eschews argument or con 
troversy. The appellate court’s resort to and reliance 
on “evidence” dehors the record is moderately viewed 
as “rather extraordinary.” Mr. Woodward reminds that 
in these matters [of judicial notice] Professor Morgan 
acknowledges the privilege of courts to draw inferences 
from such material as it chooses,” but Mr. Woodward 
admonishes that “Assuming that the courts do have 
this wide freedom, the proposal of the American Law 
Institute to require the judge to inform the parties of 
any matter to be judicially noticed and to afford them 
the opportunity to present relevant information on the 
question of the propriety of taking such notice or con- 
cerning the tenor of the matter noticed would seem 
eminently desirable. This is particularly true if the 
‘experience’ recorded in the publications continually 
compiled by a galaxy of governmental agencies is all 
to be potential subject matter of judicial notice.” The 
article is a contribution to the current 
troversy as to Potts vy. Coe. (Address: Harvard Law 
Review, Cambridge 8, Mass.; price for a single copy: 


useful con- 


75 cents). 


Real Property Law—Promises Respecting the Use of 
Land—"“Judge Clark on the American Law Institute’s 
Law of Real Covenants: A Comment”—Judge Clark’s 
Reply: Further installments in a notable controversy 
are in the March issue of The Yale Law Journal (Vol. 
53—No. 2; pages 312-329). In the September issue (52 
Yale L. J. 699), Judge Charles E. Clark, former Dean 
of the Yale Law School, now a United States Circuit 
Judge in the Circuit Court of Appeals for the Second 
Circuit, wrote unfavorably concerning the form and 
contents of the American Law Institute’s Restatement of 
the Law of “Promises Respecting the Use of Land,” ten- 
tatively adopted by the Institute in 1943. The principal 
point of attack was that part of the Restatement which 
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deals with the problem of the succession to the benefit 
or the burden, as the case may be, of such promises, 
through succession to the land respecting the use of 
which they were made. Specifically, Judge Clark’s 
criticisms were directed against Sections 82 and 85 of 
this Restatement. In the March issue, Professor Oliver 
S. Rundell, Acting Dean of the University of Wisconsin 
Law School and Reporter for the Institute as to the 
subject of Servitudes, makes an animated explanation 
and justification of the sections of which he made the 
draft under attack. Dean Rundell points out many 
particulars in which he urges that Judge Clark has 
misapprehended the scope and applicability of the 
two sections, as well as the decisions which they were 
intended to state in perspective. Because the Institute 
undertakes as its “fundamental policy” to base its 
Restatements on the decided cases, and to accept the 
existing law, ‘not to make it,” Dean Rundell’s detailed 
reply to Judge Clark’s criticisms, and Judge Clark’s 
spirited comment on the Rundell reply (both in the 
same issue), consist chiefly of analysis of the many 
decisions, which are respectively claimed to support or 
refute the Restatement. For this reason, the articles 
will be interesting, and may be useful, to lawyers who 
have to deal with such covenants respecting land. When 
learned teachers of the law disagree so drastically, the 
average practising lawyer may be puzzled, but also aided, 
by the range of their divergences on arguable quesfions. 
Of broader interest may be the implications of Judge 
Clark’s concluding statement that he planned his article 
of last September “as a case study of Institute juristic 
methodology” and that it seems to him that “Mr. 
Rundell’s rebuttal is prime source-material for such a 
study.” He declares that “It helps to explain, too, why 
those of us who cannot go along intellectually get shrift 
which is short, indeed, when the Institute machinery 
moves. After all, the Institute is a private organization, 
and there is no law to force it to any other course; the 
question still recurs whether the produce thus fashioned 
is to be taken as the authentic expression of American 
legal thought.” (Address: The Yale Law Journal, Box 
101A, Yale Station, New Haven, Conn.; price for a copy 
of the current issue: $1.25). 


Workmen’s Compensation Laws—Overlapping “Juris- 
diction of State and Federal Compensation Agencies over 
Injuries Occurring on Navigable Waters”: The leading 
“note” in the March issue of The Yale Law Journal 
(Vol. 63—No. 2; pages 348-359) is an excellent exposi- 
tion of the problems created or left, for employers and 
their counsel, by the decision in Davis v. Department of 
Labor, 317 U. S. 249, to which reference was made in 
our May issue (page 274). The decisions subsequent 
to Southern Pacific Co. v. Jensen, 244 U. S. 205 (1917) 
are incisively reviewed, with the conclusion that 
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“neither the employer making contribution nor the 
marginal employee making application has been able 
to predict with any certainty the agency ultimately 
responsible for compensation.” The lack of success ol 
the efforts of the majority in the Court in the Davts 
case “to obviate the hazards resulting from this un 
certainty” is penetratingly analyzed. The view is ex 
pressed that ““The majority, while ostensibly adhering 
to the doctrine, would seem to have abandoned all at 
tempt to give content to the Jensen line of demarca 
tion,” and that “Apparently, therefore, the marginal 
employee has the option of a recovery from either the 
state or federal agency irrespective of nice questions of 
jurisdiction providing he can prove a prima facie case 
under the requirements of the governing statute” (i.e., 
the law governing the agency before which he chooses 


to make his claim). This means that “the employer, 
who must qualify before the injury, may now be held 
equally liable for contribution under the state or federal 
statute at the choice of the claiming employee,” and 
that “it is probable that the majority's decision will in 
crease this risk.’” Although some employers may protect 
themselves against double liability by insurance policies 
covering both Acts,” the use of insurance for such a 
purpose is circumscribed.” The Federal Act permits 
private insurance, but in six states compulsory state 
compensation funds eliminate the possibility of a doubl 
policy entirely.” The note points out that the high 
cost of such double policies, ranging up to 65 per cent 
over usual compensation rates, “renders them an un 
satisfactory substitute for certain liability under one 
Act.” The author of the note is doubtful as to the 
feasibility of dealing remedially with the situation by 
legislation so long as the Supreme Court adheres to the 
Jensen boundary of demarcation, which the federal 
statute has been interpreted as incorporating. It may 
be pointed out that the difficulties stem from the policy 
or practice of the Court in “respecting’”’ presumptions 
arising from the findings of whichever agency first 
determines that it has jurisdiction on a prima facie 
showing, without accepting judicial responsibility for 
enforcing the constitutional demarcations between state 
and federal authority over workers. The administrative 
determination of the constitutional question is in effect 
left absolute, if the agency finds for its own jurisdic- 
tion. Chief Justice Stone raised (317 U. S. 249, 262-63) 
the following objection to the majority’s solution: “the 

. doctrine does not reveal ... what the function of this 
Court is to be in cases where the federal and state com 
missioners both find against jurisdiction.’”’ In any event, 
lawyers for employers and workers may find this note 
extremely useful. (Address: The Yale Law Journal, 
Box 401A, Yale Station, New Haven, Conn.; price for 


a single copy: $1.25). 
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SIXTY-SEVENTH ANNUAL MEETING 


CHICAGO, SEPTEMBER, 1944 
TENTATIVE SCHEDULE 


Friday, September 8 
Morning 
Section of Patent, Trade-Mark and Copyright Law, 
General Session 
Afternoon 
Board of Governors 
Section of Patent Trade-Mark and Copyright Law, 


General Session 


Saturday, September 9 
Morning 
Board of Governors 
Council of the Junior Bar Conference 
Section of Patent, Trade-Mark and Copyright Law, 
General Session 
Council of the Section of Taxation 
Noon 
International Association for the Protection of In 
dustrial Property—Luncheon 
ifternoon 
Board of Governors 
Council of the Junior Bar Conference 
Section of Patent, Trade-Mark and Copyright Law, 
General Session 
Evening 
Section of Patent, Trade-Mark and Copyright Law, 


Dinner 


Sunday, September 10 
Morning 
Council of the Section of Corporation, Banking and 
Mercantile Law 
Council of the Section of Insurance Law 
Council of the Junior Bar Conference 
Council of the Section of Legal Education and Ad- 
missions to the Bar 
Section of Taxation, General Session 
Afternoon 
Committee on War Work 
Council of the Section of Corporation, Banking and 
Mercantile Law 
Junior Bar Conference, General Session 
Council of the Section of Legal Education and Ad- 
missions to the Bar 
Section of Taxation, General Session 


Monday, September 11 
Morning 
THE ASSEMBLY OF THE ASSOCIATION 
Voon 
[Luncheon of Council of the Section of Real Prop- 


erty, Probate and Trust Law 
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Afternoon 


HOUSE OF DELEGATES 
Section of Insurance Law, General Session 
Section of International and Comparative Law 
Section of Judicial Administration 
Junior Bar Conference 
Section of Public Utility Law 
Section of Real Property, Probate and Trust Law 
General Session 


Section of Taxation, General Session. 
Committee on Improving the Administration of 
Justice 


Evening 


ASSEMBLY 


Tuesday, September 12 


Morning 


Section of Bar Activities 
Section of Corporation, Banking and Mercantile Law 
Section of Criminal Law 
Section of Insurance Law—Round Tables: 
Automobile Insurance Law 
Fire Insurance Law 
Fidelity and Surety Insurance Law 
Health and Accident Insurance Law 
Workmen's Compensation and Employers’ Liability 
Insurance Law 
Section of Judicial Administration 
Junior Bar Conference, General Session 
Section of Legal Education and Admissions to the 
Bar, Jointly with Conference of Bar Examiners 
Section of Mineral Law 
Section of Municipal Law 
Section of Public Utility Law 
Section of Real Property, Probate and Trust Law: 
Real Property Division 
Probate and Trust Divisions 
Special Committee on Improving the Administration 
of Justice. 


Noon 


Section of International and Comparative Law, 
luncheon 


Tuesday, September 12 


{fternoon 


Section of Corporation, Banking and Mercantile Law 
Section of Criminal Law 
Section of Insurance Law—Round Tables: 
Marine and Inland Marine Insurance Law 
Aviation Insurance Law 
Casualty Insurance Law «il 
Insurance Practice and Procedure F 
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Life Insurance Law 
Section of International and Comparative Law 
Section of Judicial Administration 
Section of Legal Education and Admissions to the 
Bar, jointly with National Conference of Bar 
Examiners 
Section of Mineral Law 
Section of Municipal Law 
Section of Real Property, Probate and Trust Law, 
General Session 
Section of Taxation—round table 
Evening 
Section of Insurance Law—dinner 


Wednesday, September 13 


Morning 


ASSEMBLY 


Afternoon 
HOUSE OF DELEGATES 
Section of Insurance Law, general session 
Section of International and Comparative Law 
Association of American Law Schools 
Evening 


Annual Dinner of the Association 


Thursday, September 14 
Morning 
ASSEMBLY 


Upon adjournment of the Assembly 
HOUSE OF DELEGATES 
Upon adjournment of the House of Delegates 


ASSEMBLY 


PROPOSED AMENDMENTS TO THE CONSTITUTION 
OF THE AMERICAN BAR ASSOCIATION 


To be presented and acted upon at its Sixty-seventh 
Annual Meeting at Chicago, Illinois, September 11-14, 1944 


O the Members of the American Bar Association 
and of the House of Delegates: 


I 

Notice is hereby given that Howard L. Barkdull, of 
Cleveland, Ohio, George L. Bond, of Syracuse, New 
York, William Clarke Mason, of Philadelphia, Pennsy]l- 
vania, George M. Morris, of Washington, D. C., and 
William L. Ransom, of New York City, members of the 
Association and members of the Committee on Rules 
and Calendar of the House of Delegates have filed with 
the Secretary of the Association the following amend- 
ments to the Constitution of the Association: 

(1) Amend Article V, Section 5, by inserting after 
the words “State Delegate” in line 53 the words ‘other 
than the delegate from Hawaii, Puerto Rico or the ter- 
ritorial group,”; and by striking out in lines 57 and 58 
the words “(or the territorial group) ”’ 
so that the sentence in Article V, Section 5, beginning 
on line 52, will read: 

“If a State Delegate, other than the delegate from 
Hawaii, Puerto Rico or the territorial group, shall 
fail to register in attendance at any annual meeting 
of the Association by twelve o'clock noon on the 
opening day thereof, the office of such State Delegate 
shall be deemed to be vacant; and thereupon the 
members of the Association present at the meeting 
from his State shall convene and elect a successor to 
serve until the vacancy shall be filled by nomination 
and election as hereinabove provided.” 

(2) Amend Article VII by striking out the entire 
article in present form and in lieu thereof inserting the 
following: 

Section 1. President, Secretary and Treasurer.—The 

following officers shall be elected at each annual meet- 
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ing of the House of Delegates, by a majority vote of 
those present and voting, and shall serve for the year 


beginning with the adjournment of the annual meet- 
ing at which they are elected and ending with the ad- 
journment of the next annual meeting of the House 


of Delegates: 

A President, who shall not thereafter be eligible lor 

election to that office; 

A Secretary; and 

A Treasurer. 
Section 2. Chairman of the House of Delegates.—A 
Chairman of the House of Delegates, chosen from the 
membership of the House of Delegates, shall be elect 
ed at the annual meeting of the House of Delegates 
in even-numbered years beginning in 1944, by a 
majority vote of those present and voting, and shall 
serve for the term of two years beginning with the 
adjournment of the annual meeting at which he is 
elected and ending with the adjournment of the sec- 
ond following annual meeting of the House of Dele- 
gates. He shall not thereafter be eligible for election 
to that office. 


Section 3. Vacancies.—If any office shall become va- 
cant, the office shall be filled by the Board of Gov- 
ernors, for the remainder of the term. 

Section 4. Executive Secretary, Assistant Secretaries, 
Assistant Treasurers,—The Board of Governors may 
elect, and may prescribe the duties of, an Executive 
Secretary, one or more Assistant Secretaries and one 
or more Assistant Treasurers, each of whom shall hold 
office at the pleasure of the Board of Governors. The 
Executive Secretary and other employees need not be 
members of the Association. 


(3) Amend Article VIII as follows: 
Section 1. In lines 6 and 7 strike out the words “‘Chair- 
man of the House of Delegates,” 
the following: “in even-numbered years, they shall 


After line 8 insert 
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nominate a Chairman of the House of Delegates.” 
so that the first two sentences in Article VIII, Section 1 
will then read: 


“The State Delegates from each State (and the Dele- 
gate from the territorial group) shall meet, not later 
than seventy days before the opening of the annual 
meeting in each year, and shall make, and promptly 
announce and publish, a nomination for each of the 
offices of President, Secretary, and Treasurer, and for 
the members of the Board of Governors to be elected 
in that year. In even-numbered years, they shall 
nominate a Chairman of the House of Delegates.” 


In line 46 strike out the words “each of" and the words 
“for the” so that the last two sentences in Article VIII, 
Section | will then read 


“If a majority of the votes cast shall be in favor of not 
holding said nominating meeting in that year, then 
said nominating mecting shall not be held and the 
State Delegates in that year, in lieu of making nomina- 
tions at such nominating meeting, shall make a 
nomination for the offices of the Association and 
members of the Board of Governors to be elected in 
that year, by mail ballot to be conducted in such 
manner and at such time as shall be determined by 
the President of the Association, the Chairman of 
the House of Delegates and the Secretary of the Asso 
ciation. The Secretary shall promptly announce and 


publish the nominations so made. 
Section 2. In line 8 strike out the words “Chairman 
of the House of Delegates,’’. In line 9, after the word 
“Treasurer” change the period to a comma and insert 
the following: ‘and in even-numbered years, for Chair- 
man of the House of Delegates.’ Line 10, after the word 
“meeting” strike out the comma and insert “in even- 
numbered years,’ 


so that the first two sentences in Article VIII, Section 2, 
will then read: 


“Not earlier than seventy days nor later than forty 
days before the opening of the annual meeting, one 
the Association in good stand- 
ing, of whom not more than fifty may be accredited to 
any one State, may file with the Secretary a nominat- 
ing petition (which may be in parts) duly signed, 
making other nominations for the office of President, 
Secretary or Treasurer, and in even-numbered years, 
for Chairman of the House of Delegates. Not earlier 
than seventy days nor later than forty days before the 
opening of the annual meeting in even-numbered 
years, fifteen members of the House of Delegates may 
file with the Secretary a nominating petition (which 
may be in parts) duly signed, making other nomina- 
tions for the Chairman of the House of 
Delegates.” 


hundred members of 


office ol 


I] 


Notice is also given that the aforesaid members of the 
Association and of the Committee on Rules and Calen- 
dar of the House of Delegates have filed with the Secre- 
tary of the Association the following amendments to the 
By-Laws of the Association: 


Jury, 1944 VoL. 30 


(1) Amend Article IV, Section 2, of the By-Laws by 
striking out the entire Section in present form and in 
lieu thereof inserting the following: 

Committee Reports. 
Committee recommends action, such recommendation 


When a printed report of a 


shall be set forth as a recommendation at the head of the 
report so as to distinguish readily the recommendation 
from the body of the report. The body of the report 
shall contain no language which may be construed as 
committing the Association to any policy not contained 
in the recommendations. 


(2) Amend Article X, Section 20, of the By-Laws 
by striking out the entire Section in present form and in 
lieu thereof inserting the following: 

Printing of Reports of Committees. Unless otherwise 
ordered by the Board of Governors, (a) all committees 
may have their reports printed by the Secretary prior to 
a meeting of the House of Delegates; (b) any report con 
taining any recommendations for action shall be printed 
and distributed by mail by the Secretary to all members 
of the Association at least 50 days before the annual 
meeting or to all members of the House of Delegates at 
least 10 days before any special meeting, at which such 
report is proposed to be submitted; (c) when the recom 
mendation proposes or opposes legislation the report 
shall be accompanied by a copy of the bill or by a sum 
mary of its provisions; and (d) when a report on legis 
lation is not accompanied by a copy of the bill, the com 
mittee shall make available for distribution at the meet- 
ing at which the re port is to be considered at least 50 
copies of the bill. 


(3) Amend Article XI of the By-Laws, and_ the 
title thereof, by striking out the entire Article and the 
title thereof, in present form, and in lieu thereof insert- 
ing the following: 

Representation of Association by Section or Com- 
mittee. No Section or Committee shall assume to repre 
sent the Association or any Section or Committee there- 
of before any legislative body, in any Court or befor 
any other tribunal, unless authorized so to do by the 
House of Delegates or by the Board of Governors. 


(4) Amend Article XII, Section 6, of the By-Laws 
by striking out the entire Section in present form and in 
lieu thereof inserting the following: 


Reports of Sections. Unless otherwise ordered by the 
Board of Governors, (a) all Sections (except as herein 
after provided) shall have their reports printed or mime- 
ographed and distributed to members of the House of 
Delegates prior to the meeting at which such report is 
to be considered; (b) when such report recommends 
action, such recommendation shall be set forth at the 
head of the report, as a recommendation, so as to dis- 


(Continued on page 432) 


403 





EDITORIALS 


AMERICAN BAR ASSOCIATION 


JOVRNAL 


BOARD OF EDITORS 

Epcar B. Totman, Editor-in-Chief Chicago, IIl. 
Josep W. Hennerson, President of Association Philadelphia, Pa. 
Guy RicHarps Crump, Chairman House of Delegates Los Angeles, Cal. 
Recinacp Heser SMITH Boston, Mass. 
Water P. ArmstronG Memphis, Tenn. 
Tuomas B. Gay Richmond, Va. 
Wiruiam L. Ransom New York City 
Tappan Grecory Chicago, IIl. 

General subscription price, $3 a year. Students in Law Schools, $1.50 a 
year Price per copy, 25 cents 





EDITORIAL OFFICE 


Assistant to the Editor-in-Chief 
Chicago 10, Iil. 


Louise CHILD 
1140 N. Dearborn Str. 


Invasion and Liberation 


N the dawn of Tuesday, June 6, 1944, when the sun 
finally rose over the beaches of Normandy it saw (and 
the moon had stayed to watch, too) a canopy of air- 

planes thicker even than the clouds, and below—battle- 
ships, cruisers, destroyers, mine-sweepers, and the landing 
barges in serried ranks. 

A gale was blowing, the Channel was treacherous, some 
delay was inevitable, part of the surprise element had 
gone. At the beaches was an interlaced system of under- 
water obstacles, sea and land mines, wire, tank traps, 
machine gun nests, concrete emplacements for heavy 
guns—all backed up by an enemy full division. 

A war correspondent on the spot wrote, “Now that it 
is over, it seems to me a pure miracle that we ever took the 
beach at all. I tell you so that you can know and appre- 
ciate and forever be humbly grateful to those both dead 
and alive who did it for you.” 

On the home front, June 6, 1944 was a day of prayer 
and dedication in homes and in thronged churches. As 
D-day was a military secret, there has been no proclama- 
tion. None was needed. Instinctive was the appeal to 
Almighty God to safeguard our men and to march with 
our banners. 

Throughout the world there was a deep undercurrent 
of thought. Why cannot statesmen and lawyets abolish 
this horror? The peoples are hearing these sayings: “If 
the price of total sovereignty is total war, the price is too 
great.” “In peace, sons bury fathers; in war, fathers bury 
sons.” “Must man fight to demonstrate again the already 
demonstrated—that peace is better than war, that liberty 
can exist only under law?” And millions recall what each 
learned at his mother’s knee; at Gethsemane Christ said: 
“All they that take the sword shall perish with the sword.” 

Anglo-Saxon lawyers know that even private disputes 
between individuals once were settled by ordeal of battle. 
Centuries ago, that was suppressed and outlawed in favor 
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of adjudication in the courts administering justice accord- 
ing to law. 

Today when nations have a quarrel they revert to trial 
by combat. This surely is a monument to the irresponsi- 
bility of the world political structure. The terrific strides 
of science and technology make it plain that if we do not 
avert it, a World War III would result in the annihilation 
of mankind. Already we have monsters of the air which 
can roam in the stratosphere and unloose their lethal bombs 
with impunity. 

The tragedy is that such carnage can be avoided if 
peoples of good will unite in supporting the only possible 
alternative. 

That is, Justice among nations under international law. 

The basis for international law, international proce- 
dures, and an international court already exist. True, they 
are not perfect. To make them more nearly perfect is the 
assigned task of statesmen, jurists, and lawyers. 

It is not sound to criticize international procedures and 
institutions because of imperfections. Our domestic legal 
procedures and judicial institutions also have their own 
imperfections. 

The task can be put this way: 

Would not the first soldier who struggled onto the 
beachhead prefer to have these disputes (which have 
brought him to his present desperate pass settled by some 
system of law and justice among nations exactly as he 
knows that, back at home, disputes in the family, the 
town, the state, or the nation, were openly tried and 
finally determined according to justice under law? 

The Invasion is on! The Invasion will continue until 
Nazidom is forced to unconditional surrender and the 
subjugated countries are liberated. 

Are we lawyers at our own posts of duty? We have to 
think, think quickly, and think straight. By writing and 
speaking we can help to educate our own communities; 
they have the right to look to us now. In this great field, 
lawyers have a special training, a certain facility, and a 
rare opportunity. 

We are challenged to set up law as against both anarchy 
and despotism. 


The chance is ours. 


The Fire Insurance Case and 
Interstate Commerce 


Y a four-to-three vote the Supreme Court of the 
United States has decided that the business of fire 
insurance is interstate commerce and that combina- 

tions and conspiracies to limit competition and foster 
monopoly in that field are subject to the restraints of the 
Sherman Act. 

That case is reviewed in this issue and is a matter of 
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special interest to the Bar. Attention is called to that 
part of the dissenting opinion in which the Chief Justice 
says, arguendo, “The practice of law is not commerce, 
nor, at least outside of the District of Columbia, is it 
subject to the Sherman Act. . .” (259 U. S. 200, 209). 
This question was viewed at one time with concern by the 
members of our profession, particularly as to the necessity 
of law firms’ complying with the Fair Labor Standards 
Act. While this pronouncement is not controlling it 
fortifies the view generally held by the profession, that 
the Fair Labor Standards Act is not applicable to lawyers. 


Our Cover 


ULY is the month in which we set aside one day on 
which we salute our Flag and call to memory its 
history and the achievements of those who have 

marched under its colors. The memories inspired by that 
history and by those achievements create and increase our 
devotion to the principles on which our forefathers 
founded a government devoted to justice, freedom, and 
equality before the law. 

This is also the month in which those of us who cannot 
serve in the armed forces of our nation have enlisted in the 
volunteer army engaged in the campaign for the Fifth 
War Loan. For the success of our campaign against those 
who seek to take from us and from all others, by force, 
the wealth of the world, and to dominate its peoples, 
some are giving their all, their very lives. Can we do less 
than our utmost to insure them victory? 

And so for the month of July we give the place of 
honor, our front cover, to our Flag and to the marching 
army of War Bonds. 


Proposed Amendments to Federal Rules 


of Civil Procedure 


HE Standing Advisory Committee has now presented 

to the Supreme Court amendments to the Federal 

Rules of Civil Procedure pursuant to instructions of 
the Court that the Committee examine all opinions of 
federal courts which disclose that trouble has ensued in 
their operation. 

The Court has instructed the Committee to have the 
proposed amendments printed and distributed to all 
federal judges, district attorneys, all state and local bar 
associations, and all committees which served on the ex- 
amination of the original rules,—3500 copies will be 
available and will be mailed without charge to those whose 
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applications are received before the supply is exhausted. 
Address: Advisory Committee on Rules of Civil Proce- 
dure, Supreme Court Building, Washington 13, D. C. 

State and local bar associations and all others who 
desire to participate in the improvement of federal proce- 
dure must act without delay for it is planned to present to 
the Court, September 25, all reports and suggestions 
received before that date. 

At the present time it is deemed important to em- 
phasize one feature of this task, namely, a proposed rule 
regulating procedure in the exercise of the Government’s 
power of eminent domain in the taking of private property 
for public use. The war emergencies have involved the 
exercise of that governmental power to an extent hardly 
realized and difficult to appreciate. 

A Rule on Condemnation was prepared by the Ad- 
visory Committee in 1938 but at the request of the At- 
torney General that rule was withdrawn because at that 
time it had not been possible to reach a complete accord 
on some important questions. The Federal Rules of 
Civil Procedure therefore provided that condemnation 
procedure in all federal courts should continue to be 
governed by the Conformity Act. The passage of time 
and the valued cooperation of the Lands Division staff 
of the Department of Justice, have brought about an 
almost complete accord and the last vestige of the old 
Conformity Act seems fairly on the way to being removed. 

The proposed Condemnation Rule will be closely ex- 
amined by federal judges, district attorneys, and all of- 
ficials of the Government and its agencies. It should also 
be carefully examined by members of the Bar who may be 
called upon to represent those citizens whose private 
property is sought to be taken by the Government for 
public use. 


Chairmen of Judiciary Committees 


Sponsor the Association’s Bill 


HE proposed Administrative Procedure Act ap- 

proved and urged by the House of Delegates on 

February 28, 1944, has been introduced in both Houses 
of the Congress by the Chairmen of the respective Com- 
mittees on The Judiciary. 

The House bill is known as H.R. 5081, by Congress- 
man Hatton W. Sumners, of Texas. The Senate bill is 
S. 2030, and has been introduced by Senator Eastland, 
of Mississippi, for Senator McCarren, of Nevada, Chair- 
man of the Senate Judiciary Committee, who will sponsor 
the bill but is absent in the West. 

Bar Associations, individual lawyers and other citizens 
who wish to urge the early enactment of the Association’s 
remedial bill may now relate their support to the in- 
dicated bill numbers. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Statutes—Federal Legislation Regulating 
Congressional Elections 
State election officers conspiring to stuff the ballot box in a 


congressional election are subject to the penalties imposed by 
federal legislation under Section 19 of the Criminal Code. 


United States v. Saylor, et al., 88 L. ed. Adv. Ops. 
1006; 64 Sup. Ct. Rep. 1001; U. S. Law Week 4409. 
(Nos. 716-717, argued April 28, decided May 22, 1944). 

The question in this case is whether election officers 
at an election for a United States Senator are guilty of 
crime for stuffing ballot boxes and are therefore punish- 
able under Section 19 of the Criminal Code which pro 
vides that “If two or more persons conspire to injure, 
oppress, threaten, or intimidate any citizen in the free 
exercise or enjoyment of any right or privilege secured 
to him by the Constitution or laws of the United States’’ 
... they shall be punished. 

The indictment charged that in an election held in 
Kentucky for the purpose of electing a United States 
Senator, the defendants served as officers of election; 
that they conspired to injure and oppose citizens of the 
United States legally entitled to vote, at the places where 
the defendants officiated, in the free exercise of and en- 
joyment of rights guaranteed to citizens by the Con- 
stitution and laws, namely, the right to express by their 
votes their choice of a candidate and to have their ex- 
pressions of choice given full value and effect by not 
having their votes impaired or diluted by fictitious 
ballots fraudulently cast and given effect in the election. 
The indictment went on to charge that the defendants 
removed blank ballots from the ballot-book, forged 
and voted them for a candidate in opposition to those 
for whom the injured voters had voted. 

The District Court, ruling on a demurrer, decided 
only that the indictment charged no offense against the 
laws of the United States. 

On direct appeal to the Supreme Court the judgment 
was reversed in an opinion by Mr. Justice Roperts. The 
opinion points out that no contention was made as to 
any lack of power by Congress to punish the conspira- 
tors charged in the indictment. The sole question was 
whether Section 19 embraces a conspiracy by election 
officers to stuff a ballot box in a congressional election. 
The opinion discusses United States v. Mosley, 238 U. S. 
383, and United States v. Bathgate, 246 U. S. 220. In the 
Mosley case, the Court had sustained an indictment 








*Assisted by James L. Homire, Mark H. JOHNSON, and How ARD 
O. COLGAN. 
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charging election officers with rendering false returns 
by disregarding certain precincts returns and thus falsify- 
ing the count of the votes cast. In the Bathgate case, the 
ruling was that an indictment charging persons conspir- 
ing to deprive a candidate for office by bribing voters 
participating in a congressional election did not fall 
within Section 19. 


Holding that the present case is governed by the rul- 
ing in the Mosley case, Mr. Justice ROBERTS says 


If the voters’ rights protected by § 19 are those defined by 
the Mosley case, the frustration charged to have been in 
tended by the defendants in the present cases violates 
them. For election officers knowingly to pri pare false bal 
lots, place them in the box, and count them, is certainly 
The mathe 


ensue throw 


not honestly to count the votes lawfully cast 
matical result may not be the same as would 
ing out or refusing to count votes lawfully cast. But the 
action pursuant to the conspiracy here charged constitutes 
the rendering of a return which, to some extent, falsifies the 
count of votes legally cast. We are unable to distinguish a 
conspiracy so to act from that which was held violation 
of §19 in the Mosley case 


It is urged that any attempted distinction 


vetween the 
conduct described in the Bathgate case and that referred to 
in the Mosley case is illogical and insubstantial; that bribery 


] t 


of voters as badly distorts the result of an election and as 


effectively denies a free and fair choice by tl voters as 
does ballot box stuffing or refusal to count or return the 
ballots. Much is to be said for this view. The legislative 
history does not clearly disclose the Congresional purpose 
in the repeal of the other sections of the Enforcement Act 
while leaving §6 (now §19) in force. Section 19 can 
hardly have been inadvertently left on the statute books 
Perhaps Congress thought it had an application other than 
that given it by this court in the Mosley case. On the 
other hand, Congress may have intended the result this 
court reached in the Mosley decision. We think it unprof 
itable to speculate upon the matter for Congress has not 
spoken since the decisions in question were announced, and 


the distinction taken by those decisions has stood for over 


a quartel of a century. Observance of that distinction 


places the instant case within the ruling in the Mosley 
case and outside that in the Bathgate case 

Our conclusion is contrary to that of the court below and 
requires that the judgments be reversed. 

Mr. Justice DoucLas, Mr. Justice BLAck and Mr. Jus 
tice Reep dissented in an opinion which urges that Con 
gress by the repeal of the reconstruction legislation in- 
tended to withdraw federal controls from elections and 


to leave their regulation to the states. 


The case was argued by Mr. Paul A. Freund for the 
Government and by Mr. Harry B. Miller for Saylor. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Municipal Drainage Bonds—Enforcement 
of Bondholders’ Lien by Sale—Right 
of State to Give the Purchaser 
Title Free from Prior Tax Liens 


Michigan statutes providing that property delinquent in pay- 
ment of drainage assessments be sold free and clear of all prior 
tax liens, do not impair the obligation of a contract claimed to 
have arisen from a prior statute which provided that in case of 
failure to realize sufficient funds from one assessment, a second 
assessment shall be levied for the payment of the deficiency. 


Keefe v. Clark et al., 88 L. ed. Adv. Ops. 1004; 64 
Sup. Ct. Rep. 1072; U. S. Law Week 4408. (No. 634, 
argued April 27 and 28, decided May 22, 1944). 


Keefe and Bradford were owners of certain drainage 
bonds issued under the provisions of a Michigan statute 
in special assessment drain cases. There was a deficiency 
in the collection of funds sufficient to pay the assess- 
ments levied for the cost of the improvement. The 
original statute provided that “if there is not sufficient 
money in the fund in a particular drain at the time 
of the maturity of the bonds to retire them, the com- 
missioner should at once levy an additional assess- 
ment in an amount sufficient to make up the deficit. 
Ihereafter two statutes were passed by the Michigan 
legislature which provide that parcels of land subject 
to special assessment for drain projects may be sold 
for unpaid taxes and that the purchaser at the second 
sale should be granted a title free from all encum- 
brances, including all assessments for drain projects 
already constructed. The bondholders claimed that 
the two later Acts were unconstitutional because they 
impaired the legality of a contract arising out of the 
earlier statute above referred to. The Supreme Court of 
Michigan rejected that argument and held that the 
“serious consequences of such a hobbling of the state’s 
powers to meet pressing problems” could not be coun- 
tenanced and that the power of the state to sell tax- 
delinquent lands free of the burden of assessments for 
completed drain projects, was essential “not only to 
protect the bondholders themselves but to protect the 
public interest.” The court declined to read into the 
Statute any purpose to permit drain districts to sur- 
render the state’s sovereign power to provide for the 
sale of tax-delinquent property free of encumbrances. 
The case was appealed from the Supreme Court of 
Michigan to the Supreme Court of the United States 
and the judgment of that court affirmed. 


Mr. Justice BLAck delivered the*opinion of the Court 
and on the question of the contract and of the impair- 


ment of its obligation he says: 


Before we can find impairment of a contract we must find 
an obligation of the contract which has been impaired. 
Since the contract here relied upon is one between a 
political subdivision of a state and private individuals, 
settled principles of construction require that the obli- 
gation alleged to have been impaired be clearly and 
unequivocally expressed. This rule of construction ap- 
plies with special force in the case at bar, for the inter- 
pretation of the bond contract urged by appellants would 
result in a drastic limitation upon the power of Michigan 
to enact legislation designed to remedy a situation ob- 
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viously inimical to the interests of both municipal creditors 
and the general public. 
* * * 

We do not find in the provision of the drain statute 
relied upon by appellants a clear and unequivocal purpose 
of Michigan to permit drain districts to bargain away the 
state’s power to sell tax-delinquent lands free of encum- 
brances. Long before the date when appellants’ bonds 
were issued, the Michigan Supreme Court had held that, 
“The general rule is that a sale and a conveyance (by the 
state) in due form for taxes extinguishes all prior liens, 
whether for taxes or otherwise. This rule is one of neces 
sity, growing out of the imperative nature of the demand 
of the government for its revenues.” 

* * * 

. . The provision of the drain statute upon which ap 
pellants rest their case does not expressly purport to alter 
this “rule of necessity.” On its face it deals only with the 
levy of an additional assessment in the event that drain 
bonds are not paid in full at maturity, and does not as 
sume to deal with the manner of selling tax-delinquent 
properties in drain districts or the kind of title that can 
be conveyed at such sales. “The language falls far short 
of subjecting lots which have been sold to pay tax or 
assessment liens to an additional assessment for the deficit. 
Such a construction would defeat the remedy of tax sales 
as a means of realizing the assessment lien.” 


Mr. Justice Roserts concurred in the result. Mr. 
Justice Murpny took no part in the consideration or 
decision of this case. 

The case was argued by Mr. Irvin Long for Keefe 
and by Mr. Harry J. Merritt and Mr. William Clarence 
Hudson for Clark. 


Federal Statues—The White Slave 
Traffic Act—Appellate Pro- 
cedure—Rule IV, Criminal 
Appeals Rules 


What Congress has outlawed by the Mann Act is the use of 
interstate commerce as a calculated means for effectuating 
sexual immorality, but an interstate trip undertaken for an 
innocent vacation purpose constitutes the use of interstate com- 
merce for that innocent purpose. 


Mortensen v. U. S., 88 L. ed. Adv. Ops. 924; 64 Sup. 
Ct. Rep. 1037; U. S. Law Week 4365. (No. 559, argued 
March 9 and 10, decided May 15, 1944). 


Hans Mortensen and his wife, keepers of a house of 
prostitution in Grand Island, Nebraska, planned an 
automobile trip to Salt Lake City, Utah. Two girls em- 
ployed in that house as prostitutes asked to be taken 
along on a vacation and the Mortensens agreed to the 
request. They motored to Yellowstone Park and to Salt 
Lake City, where they all stayed in a tourist camp four 
or five days and also visited Mrs. Mortensen’s parents. 
The four then returned in the Mortensens’ automobile 
to Grand Island and went immediately to the Morten- 
sens’ house of ill fame and continued to act as prostitutes 
for a year or more after their return from Salt Lake 
City. 

The Mortensens were prosecuted in the District 
Court, found guilty by verdict of a jury under Section 
2 of the Act; the judgment was affirmed by the Circuit 


= 
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Court of Appeals. The Supreme Court took the case 
on certiorari, and reversed the judgment of the lower 
court. 

In the District Court defendants failed to file a timely 
bill of exceptions. Thereafter they applied to the Cir- 
cuit Court of Appeals for an extension of time to settle 
and file it. The motion was denied but later when the 
case came on for argument before another division of 
that court, counsel was allowed to leave with the court, 
but not file, the reporter’s transcript of the evidence, in 
order that the court might see that ‘‘no fundamental in- 
justice had been done” because of the absence of a bill 
of exceptions. The court then treated the case as though 
the transcript was properly before it, and sustained the 
conviction on the merits. 

Mr. Justice Murpuy delivered the opinion of the 
Court. 

The question of procedure was first taken up and 
it was held that under Rule IV of the Criminal Appeals 
Rule, the Circuit Court of Appeals has the right to 
exercise some judicial discretion in supervising and 
controlling the proceedings on appeal and that under 
the peculiar circumstances of the case it was unnecessary 
to decide whether the court below abused its discretion 
in refusing to allow a bill to be filed, because both in 
the Court of Appeals and in the Supreme Court the 
situation was as though the transcript had been formally 
made a part of the record. 

Taking up the questions of intent and compulsion, 
Mr. Justice Murphy says: 

It is undisputed that this was purely a vacation trip, with 
the two girls paying their own living expenses and peti- 
tioners bearing the expenses of transportation. One of 
the girls had offered to help pay for the transportation, 
but petitioners refused on the ground that the cost would 
remain the same even if the girls did not accompany them. 
No acts of prostitution or other immorality occurred dur- 
ing the two-week trip and there was no discussion of such 
acts during the course of the journey. Both girls testified 
that during the trip they gave no consideration to their 
work as prostitutes and made no plans to abandon such 
activities. There was also uncontradicted evidence that 
the two girls were under no obligation or compulsion of 
any kind to return to Grand Island to work for petitioners. 
They were free at any time before, during or after the 
vacation excursion to leave petitioners’ employ and en 
gage in their own pursuits. Both girls claimed that Grand 
Island was their residence, one of them testifying that she 
boarded her child with a family in that city 

>. . * 

Ihe primary issue before us is whether there was any 
evidence from which the jury could rightly find that peti- 
tioners transported the girls from Salt Lake City to Grand 
Island for an immoral purpose in violation of the Mann 
Act. 

The penalties of Section 2 of the Act are directed at 
those who knowingly transport in interstate commerce 
“any woman or girl for the purpose of prostitution or 
debauchery, or for any other immoral purpose, or with 
the intent and purpose to induce, entice, or compel such 
woman or girl to become a prostitute or to give herself up 
to debauchery, or to engage in any other immoral prac- 
tice.” The statute thus aims to penalize only those who use 
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interstate commerce with a view toward accomplishing the 
unlawful purposes. To constitute a violation of the Act, 
it is essential that the interstate transportation have for 
its object or be the means of effecting or facilitating the 
proscribed activities. ... An intention that the women o1 
girls shall engage in the conduct outlawed by Section 2 
must be found to exist before the conclusion of the inter 
state journey and must be the dominant motive of such 
interstate movement. And the transportation must be de 
signed to bring about such result. Without that necessary 
intention and motivation, immoral conduct during or fol 
lowing the journey is insufficient to subject the trans 
porter to the penalties of the Act. 


* * > 


. Our examination of the record in this case convinces 
us that there was a complete lack of relevant evidence 
from which the jury could properly find or infer, beyond 
a reasonable doubt, that petitioners transported the girls in 
interstate commerce “for the purpose of prostitution or de- 
within the meaning of the Mann Act. 


, 


bauchery’ 
Speaking of the purpose sought to be accomplished 
by the Act, Mr. Justice MuRPHy says: 

What Congress has outlawed by the Mann Act, how 
ever, is the use of interstate commerce as a calculated means 
for effectuating sexual immorality. In ordinary speech an 
interstate trip undertaken for an innocent vacation pul 
pose constitutes the use of interstate commerce for that in 
nocent purpose. Such a trip does not lose that meaning 
when viewed in light of a criminal statute outlawing inter 
state trips for immoral purposes. 


In the light of that purpose the facts bearing on the 


intent of the defendants are discussed and it is said: 


The fact that the two girls actually resumed their im 
moral practices after their return to Grand Island does 
not, standing alone, operate to inject a retroactive illegal 
purpose into the return trip to Grand Island. Nor does it 
justify an arbitrary splitting of the round trip into two parts 
so as to permit an inference that the purpose of the drive 
to Salt Lake City was innocent while the purpose of the 
homeward journey to Grand Island was criminal. The 
return journey under the circumstances of this case can 
not be considered apart from its integral relation with the 
innocent round trip as a whole. There is no evidence of 
any change in the purpose of the trip during its course. If 
innocent when it began it remained so until it ended 
Closing the opinion, Mr. Justice MURPHY says 
... In short, we perceive no statutory purpose or language 
which prohibits petitioners under these circumstances from 
using interstate transportation for a vacation or for any 
other innocent purpose. 


The Cuter Justice delivered a dissenting opinion in 


which Mr. Justice BLack, Mr. Justice Rerep and M1 


Justice DouGias joined. In it he said: 

Courts have no more concern with the policy and wisdom 
of the Mann Act than of the Labor Relations Act or any 
other which Congress may constitutionally adopt. Those 
are matters for Congress to determine, not the courts. Con 
gress, in enacting the Mann Act, declared in unmistakable 
terms that any person who should transport across state 
lines “any woman .. . for the purpose of prostitution 
or with intent and purpose to induce . 
give herself to debauchery or to engage in any other im 

. Shall be deemed guilty of a felony.” 


such woman to 


moral practice 

The fact that petitioners, who were engaged in an es 
tablished business of operating a house of prostitution in 
Nebraska, took some of its women inmates on a transient 
and innocent vacation trip to other states, is in no way 
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incompatible with the conclusion that petitioners, in bring- 
ing them back to Nebraska, purposed and intended that 
they should resume there the practice of commercial vice, 
which in fact they did promptly resume in petitioners’ es- 
tablishment. The record is without evidence that they en 
gaged in, or intended to engage in, any other activities in 
Nebraska or that anything other than the practice of their 
profession was the object of their return. For this reason 
the case is controlled by Lapina v. Williams, 232 U. S. 78, 
rather than by Hansen v. Haff, 291 U. S. 559. The jury 
was properly instructed, its verdict is supported by ample 
evidence, and the two courts below rightly sustained it. 
The case was argued by Mr. Eugene D. O'Sullivan 
for the Mortensens and by Mr. Robert L. Stern for the 


Government. 


Federal Statutes—Second War Powers 
Act 


Under Title III of the Second War Powers Act, the President 
is granted authority to ration material or facilities for defense 
or for private account or for export. The sole question in this 
case was whether under that Act the power of the President to 
allocate material included the power to issue suspension orders 
against retailers and to withhold rationed material from them 
when violation of the regulations is established. In such a case 
the statutory grant of authority is broad enough to include both 
rationing and withholding. 

L. B. Steuart & Bro., Inc. v. Bowles et al., 88 L. ed. 
Adv. Ops. 985; 64 Sup. Ct. Rep. 1097; U. S. Law Week 
1406. (No. 793, argued May 2, decided May 22, 1944). 

Section 2 (a) (2) of Title III of the Second War 
Powers Act provides in part as follows: 

Whenever the President is satisfied that the fulfillment 
of requirements for the defense of the United States will 
result in a shortage in the supply of any material or of any 
facilities for defense or for private account or for export 
the President may allocate such material or facilities in 
such manner, upon such conditions and to such extent as 
he shall deem necessary or appropriate in the public in 
terest and to promote the national defense. 

By §§2 (a) (8) of the Act the President is given 
authority to exercise that power through such depart- 
ment, agency, or officer of the Government as he may 
direct and in conformity with any rules or regulations 
which he may prescribe. That authority was delegated 
to the Office of Price Administration, which promul- 
gated Ration Order No. 11 providing for the rationing 
of fuel oil. That order recited the now familiar facts 
concerning the then critical and acute shortage of fuel 
oil in the eastern states due to the great war activity. 
It stated that it was “essential to guarantee the con- 
tinued availability of adequate supplies of fuel oil for 
military and naval use and for industrial and agricul- 
tural operations” and that the “reduction of demand to 
the available supply is sought to be achieved largely by 
a curtailment of the use of fuel oil for heating premises 
and for hot water,” those two being the only uses which 
could be uniformly reduced without directly impeding 
the war effort. The order inaugurated a system of 
rationing control deemed necessary in order to “provide 
for equitable distribution of fuel oil in the areas of 
shortage.” As part of the machinery for enforcement 
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of those objectives, provision was made for suspension 
orders as follows: 

Any person who violates Ration Order No. 11 may, by 
administrative suspension order, be prohibited from re- 
ceiving any transfers or deliveries of, or selling or using 
or otherwise disposing of, any fuel oil or other rationed 
product or facility. Such suspension order shall be issued 
for such period as in the judgment of the Administrator, or 
such person as he may designate for such purpose, is neces 
sary or appropriate in the public interest and to promote 
the national security. 

A suspension order was thereafter issued against the 
Steuart Company, a retailer in fuel oil in the District 
of Columbia. It was found that this retailer had ob- 
tained large quantities of fuel oil from its supplier with- 
out surrendering ration coupons and that many thou- 
sands of gallons of fuel oil had been delivered to 
customers without receiving coupons in exchange. It 
was also found that proper records were not kept show- 
ing the transfers of fuel oil to customers. The order 
provided that Steuart furnish the Office of Price Ad 
ministration with a list of consumers to whom it had 
sold oil from October, 1941, to October, 1942, and that 
it surrender all ration coupons in its possession. The 
order finally provided that “the Petroleum Adminis- 
trator for War certify that the fuel needs for the District 
of Columbia could not be met by the supplies and the 
facilities of other suppliers and dealers and that it was 
therefore essential for the welfare of the community 
that the provisions of the suspension order be modified, 
the restrictions might be wholly or partly removed.” 
Ihe suspension order was issued after notice and hear- 
ings as provided in the regulations which govern the 
procedure in such cases. 

The present suit was brought in the District Court 
for the District of Columbia to enjoin the enforcement 
of the suspension order. A temporary restraining order 
was issued. The Administrator moved for summary 
judgment. That motion was granted and the complaint 
was dismissed. On appeal to the Circuit Court of Ap- 
peals, the judgment was affirmed. The case was taken 
by the Supreme Court because of the importance of the 
problem in the administration of rationing regulations, 
and in that Court the judgment of the lower court was 
affirmed. 

Mr. Justice Doucias delivered the opinion of the 
Court and says: 

The sole question presented by this case is whether the 
power of the President under § 2(a) (2) of Title III of 
the Second War Powers Act to “allocate” materials in 
cludes the power to issue suspension orders against re 
tailers and to withold rationed materials from them where 
it is established they have acquired and distributed the 
rationed materials in violation of the ration regulations. 

It was pointed out that the constitutional authority of 
Congress to authorize as a war emergency measure the 
allocation or rationing of materials is not challenged 
in this case. No question of delegation of authority 
was presented. The distributor conceded that the Presi- 
dent had validly delegated to the Office of Price Ad- 
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Court of Appeals. The Supreme Court took the case 
on certiorari, and reversed the judgment of the lower 
court. 

In the District Court defendants failed to file a timely 
bill of exceptions. Thereafter they applied to the Cir- 
cuit Court of Appeals for an extension of time to settle 
and file it. The motion was denied but later when the 
case came on for argument before another division of 
that court, counsel was allowed to leave with the court, 
but not file, the reporter’s transcript of the evidence, in 
order that the court might see that ‘‘no fundamental in- 
justice had been done” because of the absence of a bill 
of exceptions. The court then treated the case as though 
the transcript was properly before it, and sustained the 
conviction on the merits. 

Mr. Justice Murpuy delivered the opinion of the 
Court. 

The question of procedure was first taken up and 
it was held that under Rule IV of the Criminal Appeals 
Rule, the Circuit Court of Appeals has the right to 
exercise some judicial discretion in supervising and 
controlling the proceedings on appeal and that under 
the peculiar circumstances of the case it was unnecessary 
to decide whether the court below abused its discretion 
in refusing to allow a bill to be filed, because both in 
the Court of Appeals and in the Supreme Court the 
situation was as though the transcript had been formally 
made a part of the record. 

Taking up the questions of intent and compulsion, 
Mr. Justice MURPHY says: 

It is undisputed that this was purely a vacation trip, with 
the two girls paying their own living expenses and peti- 
uioners bearing the expenses of transportation. One of 
the girls had offered to help pay for the transportation, 
but petitioners refused on the ground that the cost would 
remain the same even if the girls did not accompany them. 
No acts of prostitution or other immorality occurred dur- 
ing the two-week trip and there was no discussion of such 
acts during the course of the journey. Both girls testified 
that during the trip they gave no consideration to their 
work as prostitutes and made no plans to abandon such 
activities. There was also uncontradicted evidence that 
the two girls were under no obligation or compulsion of 
any kind to return to Grand Island to work for petitioners. 
They were free at any time before, during or after the 
vacation excursion to leave petitioners’ employ and en 
gage in their own pursuits. Both girls claimed that Grand 
Island was their residence, one of them testifying that she 
boarded her child with a family in that city. 

* . * 

Ihe primary issue before us is whether there was any 
evidence from which the jury could rightly find that peti- 
tioners transported the girls from Salt Lake City to Grand 
Island for an immoral purpose in violation of the Mann 
Act. 

The penalties of Section 2 of the Act are directed at 
those who knowingly transport in interstate commerce 
“any woman or girl for the purpose of prostitution or 
debauchery, or for any other immoral purpose, or with 
the intent and purpose to induce, entice, or compel such 
woman or girl to become a prostitute or to give herself up 
to debauchery, or to engage in any other immoral prac- 
tice.” The statute thus aims to penalize only those who use 
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interstate commerce with a view toward accomplishing the 
unlawful purposes. To constitute a violation of the Act, 
it is essential that the interstate transportation have for 
its object or be the means of effecting or facilitating the 
proscribed activities... . An intention that the women o1 
girls shall engage in the conduct outlawed by Section 2 
must be found to exist before the conclusion of the inter- 
state journey and must be the dominant motive of such 
interstate movement. And the transportation must be de 
signed to bring about such result. Without that necessary 
intention and motivation, immoral conduct during or fol 
lowing the journey is insufficient to subject the trans 
porter to the penalties of the Act. 


* * * 


. Our examination of the record in this case convinces 
us that there was a complete lack of relevant evidence 
from which the jury could properly find or infer, beyond 
a reasonable doubt, that petitioners transported the girls in 
interstate commerce “for the purpose of prostitution or de 
bauchery” within the meaning of the Mann Act. 
Speaking of the purpose sought to be accomplished 

by the Act, Mr. Justice MURPHY says: 

. . . What Congress has outlawed by the Mann Act, how 
ever, is the use of interstate commerce as a calculated means 
for effectuating sexual immorality. In ordinary speech an 
interstate trip undertaken for an innocent vacation pul 
pose constitutes the use of interstate commerce for that in 
nocent purpose. Such a trip does not lose that meaning 
when viewed in light of a criminal statute outlawing inter 
State trips for immoral purposes. 


In the light of that purpose the facts bearing on the 


intent of the defendants are discussed and it is said: 


The fact that the two girls actually resumed their im 
moral practices after their return to Grand Island does 
not, standing alone, operate to inject a retroactive illegal 
purpose into the return trip to Grand Island. Nor does it 
justify an arbitrary splitting of the round trip into two parts 
sO as to permit an inference that the purpose of the drive 
to Salt Lake City was innocent while the purpose of the 
homeward journey to Grand Island was criminal. The 
return journey under the circumstances of this case can 
not be considered apart from its integral relation with the 
innocent round trip as a whole. There is no evidence of 
any change in the purpose of the trip during its course. If 
innocent when it began it remained so until it ended 
Closing the opinion, Mr. Justice MurpHy says 
... In short, we perceive no statutory purpose or language 
which prohibits petitioners under these circumstances from 
using interstate transportation for a vacation or for any 
other innocent purpose. 


The Curer Justice delivered a dissenting opinion in 


which Mr. Justice BLack, Mr. Justice Rerp and M1: 


Justice Doucias joined. In it he said: 

Courts have no more concern with the policy and wisdom 
of the Mann Act than of the Labor Relations Act or any 
other which Congress may constitutionally adopt. Those 
are matters for Congress to determine, not the courts. Con 
gress, in enacting the Mann Act, declared in unmistakable 
terms that any person who should transport across stat 
lines “any woman .. . for the purpose of prostitution 
or with intent and purpose to induce . 
give herself to debauchery or to engage in any other im 

. Shall be deemed guilty of a felony.”’ 


. such woman to 


moral practice . . 

The fact that petitioners, who were engaged in an es 
tablished business of operating a house of prostitution in 
Nebraska, took some of its women inmates on a transient 
and innocent vacation trip to other states, is in no way 
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incompatible with the conclusion that petitioners, in bring- 
ing them back to Nebraska, purposed and intended that 
they should resume there the practice of commercial vice, 
which in fact they did promptly resume in petitioners’ es 
tablishment. The record is without evidence that they en 
gaged in, or intended to engage in, any other activities in 
Nebraska or that anything other than the practice of theit 
profession was the object of their return. For this reason 
the case is controlled by Lapina v. Williams, 232 U. S. 78, 
rather than by Hansen v. Haff, 291 U. S. 559. The jury 
was properly instructed, its verdict is supported by ample 
evidence, and the two courts below rightly sustained it. 
The case was argued by Mr. Eugene D. O'Sullivan 
for the Mortensens and by Mr. Robert L. Stern for the 
Government. 


Federal Statutes—Second War Powers 
Act 


Under Title III of the Second War Powers Act, the President 
is granted authority to ration material or facilities for defense 
or for private account or for export. The sole question in this 
case was whether under that Act the power of the President to 
allocate material included the power to issue suspension orders 
against retailers and to withhold rationed material from them 
when violation of the regulations is established. In such a case 
the statutory grant of authority is broad enough to include both 
rationing and withholding. 


L. B. Steuart & Bro., Inc. v. Bowles et al., 88 L. ed. 
Adv. Ops. 985; 64 Sup. Ct. Rep. 1097; U. S. Law Week 
1406. (No. 793, argued May 2, decided May 22, 1944). 

Section 2 (a) (2) of Title III of the Second War 
Powers Act provides in part as fo!lows: 

Whenever the President is satisfied that the fulfillment 
of requirements for the defense of the United States will 
result in a shortage in the supply of any material or of any 
facilities for defense or for private account or for export, 
the President may allocate such material or facilities in 
such manner, upon such conditions and to such extent as 
he shall deem necessary or appropriate in the public in 
terest and to promote the national defense. 

By §§ 2 (a) (8) of the Act the President is given 
authority to exercise that power through such depart- 
ment, agency, or officer of the Government as he may 
direct and in conformity with any rules or regulations 
which he may prescribe. That authority was delegated 
to the Office of Price Administration, which promul- 
gated Ration Order No. 11 providing for the rationing 
of fuel oil. That order recited the now familiar facts 
concerning the then critical and acute shortage of fuel 
oil in the eastern states due to the great war activity. 
It stated that it was “essential to guarantee the con- 
tinued availability of adequate supplies of fuel oil for 
military and naval use and for industrial and agricul- 
tural operations” and that the “reduction of demand to 
the available supply is sought to be achieved largely by 
a curtailment of the use of fuel oil for heating premises 
and for hot water,” those two being the only uses which 
could be uniformly reduced without directly impeding 
the war effort. The order inaugurated a system of 
rationing control deemed necessary in order to “provide 
for equitable distribution of fuel oil in the areas of 


shortage.” As part of the machinery for enforcement 
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of those objectives, provision was made for suspension 
orders as follows: 

Any person who violates Ration Order No. 11 may, by 
administrative suspension order, be prohibited from re 
ceiving any transfers or deliveries of, or selling or using 
or otherwise disposing of, any fuel oil or other rationed 
product or facility. Such suspension order shall be issued 
for such period as in the judgment of the Administrator, or 
such person as he may designate for such purpose, is neces 
sary or appropriate in the public interest and to promote 
the national security. 

A suspension order was thereafter issued against the 
Steuart Company, a retailer in fuel oil in the District 
of Columbia. It was found that this retailer had ob 
tained large quantities of fuel oil from its supplier with- 
out surrendering ration coupons and that many thou- 
sands of gallons of fuel oil had been delivered to 
customers without receiving coupons in exchange. It 
was also found that proper records were not kept show- 
ing the transfers of fuel oil to customers. The order 
provided that Steuart furnish the Office of Price Ad 
ministration with a list of consumers to whom it had 
sold oil from October, 1941, to October, 1942, and that 
it surrender all ration coupons in its possession. The 
order finally provided that “the Petroleum Adminis- 
trator for War certify that the fuel needs for the District 
of Columbia could not be met by the supplies and the 
facilities of other suppliers and dealers and that it was 
therefore essential for the welfare of the community 
that the provisions of the suspension order be modified, 
the restrictions might be wholly or partly removed.” 
Che suspension order was issued after notice and hear- 
ings as provided in the regulations which govern the 
procedure in such cases. 

The present suit was brought in the District Court 
for the District of Columbia to enjoin the enforcement 
of the suspension order. A temporary restraining order 
was issued. The Administrator moved for summary 
judgment. That motion was granted and the complaint 
was dismissed. On appeal to the Circuit Court of Ap- 
peals, the judgment was affirmed. The case was taken 
by the Supreme Court because of the importance of the 
problem in the administration of rationing regulations, 
and in that Court the judgment of the lower court was 
affirmed. 

Mr. Justice Douctas delivered the opinion of the 
Court and says: 

The sole question presented by this case is whether the 
power of the President under § 2(a) (2) of Title III of 
the Second War Powers Act to “allocate” materials in- 
cludes the power to issue suspension orders against re 
tailers and to withold rationed materials from them where 
it is established they have acquired and distributed the 
rationed materials in violation of the ration regulations. 

It was pointed out that the constitutional authority of 
Congress to authorize as a war emergency measure the 
allocation or rationing of materials is not challenged 
in this case. No question of delegation of authority 
was presented. The distributor conceded that the Presi- 
dent had validly delegated to the Office of Price Ad- 
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ministration whatever authority he has under Title III 
of the Act. 
authority of Congress to delegate to the President the 


No question was raised concerning the 


power to allocate materials. It was stated that the 
argument rather was that the authority to delegate 
material does not include the power to issue suspension 
orders and no such power will be implied unless the 


statute plainly imposes them. 
As to these contentions, Mr. Justice DOUGLAS Says: 


We agree that it is for Congress to prescribe the penal 
ties for the laws which it writes. It would transcend both 
the judicial and the administrative function to make addi 
tions to those which Congress has placed behind a statute. 
... Hence we would have no difficulty in agreeing with pe 
titioner’s contention if the issue were whether a suspen- 


sion order could be used as a means of punishment of an 


offender. But that statement of the question is a distor 
tion of the issue presented on this record 

he problem of the scarcity of materials is often acute 
and critical in a great war effort such as the present one. 
Whether the difficulty be transportation or production, 
there is apt to be an insufficient supply to meet essential 
civilian needs after military and industrial requirements 
have been satisfied. Thus without rationing, the fuel tanks 
of a few would be full; the fuel tanks of many would be 
empty. Some localities would have plenty; communities 
less favorably situated would suffer. Allocation or ration 
ing is designed to eliminate such inequalities and to treat 
all alike who are similarly situated. The burdens are thus 
shared equally and limited supplies are utilized for the 
benefit of the greatest number. But middlemen—whole- 
salers and retailers—bent on defying the rationing system 
could raise havoc with it. By disregarding quotas pre- 
scribed for each householder and by giving some more 
than the allotted share they would defeat the objectives 
of rationing and destroy any program of allocation. These 
middlemen are the chief if not the only conduits between 
the source of limited supplies and the consumers. From 
the viewpoint of a rationing system a middleman who 
distributes the product in violation and disregard of the 
prescribed quotas is an inefficient and wasteful conduit 
If the needs of consumers are to be met and the consume1 
allocations are to be filled, prudence might well dictate the 
avoidance or discard of such inefficient and unreliable 
means of distribution of a scarce and vital commodity. 
Certainly we could not say that the President would lack 
the power under this Act to take away from a wasteful 
factory and route to an efficient one a precious supply of 
material needed for the manufacture of articles of war. 
That power of allocation or rationing might indeed be 
the only way of getting the right equipment to our armed 
forces in time. From the point of view of the factory 
owner from whom the materials were diverted the action 
would be harsh. He would be deprived of an expected 
profit. But in times of war the national interest cannot 
wait on individual claims to preference. The waging of 
war and the control of its attendant economic problems are 
urgent business. Yet if the President has the power to chan 
nel raw materials into the most efficient industrial units 
and thus save scarce materials from wastage it is difficult 
to see why the same principle is not applicable to the dis 
tribution of fuel oil 


These violations were obviously germane to the prob- 
lem of allocation of fuel oil. For they indicated that a 
scarce and vital commodity was being distributed in an 
inefficient, inequitable and wasteful way. The character of 
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the violations thus negatives the charge that the suspension 

order was designed to punish petitioner rather than to 

protect the distribution system and the interests of conserva- 

tion. 

Coming to the last objection raised by the distributor, 
Mr. Justice DOUGLAs says: 

It is finally pointed out that Congress has seldom used 
the licensing power and that that power, when used, has 
been employed sparingly. Thus one of the sanctions of the 
Emergency Price Control Act of 1942 . is the power to 

revoke licenses for violations of maximum prices or rents. 

That power may be utilized only in judicial proceed 

ings; and licenses may be suspended only for limited pe 
riods. . . . That consideration would be germane to the 
present problem if Congress had implemented the allo 
cation procedure with a licensing system. Then the ques- 
tion might arise whether revocation of the license rather 
than the reallocation of materials by administrative action 
was the appropriate procedure in case of violations. Con 
gress, however, did not adopt the licensing system when it 
came to rationing. And the failure to do so is hardly a 
reason for saying that the power to “allocate” is less re 
plete than a reading of the Act fairly permits 
The case was argued by Mr. Renah F. Camalier for 
Steuart and by Mr. Thomas I. Emerson for OPA. 


Taxation—Interstate Commerce—Sales Tax 


Sales to Arkansas purchasers made by a Tennessee corporation 
may not constitutionally be subjected to an Arkansas sales tax 
where the seller has no place of business in Arkansas, orders are 
accepted in Tennessee and passage of title and collection of sales 
price takes place outside of Arkansas. 


McLeod, Commissioner, v. J. E. Dilworth Company 
and Reichman-Crosby Company, 88 L. ed. Adv. Ops. 
910; 64 Sup. Ct. Rep. 1025; U. S. Law Week 4378. 
(No. 311, argued February 4, decided May 15, 1944). 

The respondents, Tennessee corporations, with their 
principal places of business in Memphis and not quali 
fied to do business in Arkansas and having neither sales 
offices, branch plant, nor any other place of business in 
Arkansas, solicited orders in Arkansas through travel 
ling salesmen or by mail or telephone. All orders were 
required to be accepted by the Memphis offices and 
goods were shipped from Tennessee. Title passed upon 
delivery to the carrier in Tennessee and collection of 
the sales price was not made in Arkansas. The State of 
Arkansas imposed a tax described by the Arkansas 
Supreme Court as being a retail sales tax and not a 
use tax. The Supreme Court of Arkansas had held in 
1939 with reference to a similar previous tax (Mann \ 
McCarroll, 198 Ark. 628) that Arkansas had no power 
to exact a sales tax upon sales effected in the manne 
set forth above and when the present case came before 
it involving a new 1941 statute, the Arkansas Supreme 
Court held that its prior decision was controlling and 
that there was nothing in the United States Supreme 
Court’s intervening decision in McGoldrick v. Berwind 
White Co., 309 U. S. 33, requiring a change in its 
previous opinion as to the invalidity of the tax. 

In an opinion by Mr. Justice FRANKFURTER, the 
Supreme Court affirms the judgment of the Arkansas 
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Supreme Court and holds that the Berwind-White case 
presented a different situation with the distinguishing 
point between the case at bar and the Berwind-White 
case being the fact that in the later case the corpora- 
tion maintained a sales office in New York City, took 
its contracts in New York City and made actual delivery 
in New York City In further 
Berwind-White case from the instant case, Mr. Justice 


distinguishing the 


FRANKFURTER said 
In Berwind-Whit 
his sales in New York; and in this case the Tennessee seller 
was through selling in We would have to 
destroy both business and legal notions to deny that under 
these circumstances the sale—the transfer of ownership— 
For Arkansas to impose a tax 


the Pennsylvania seller completed 


Tennessee 


was made in Tennessee 
on such transaction would be to project its powers beyond 
its boundaries and to tax an interstate transaction. 

In response to the argument made on behalf of 
Arkansas that the state could have levied a tax of the 
same amount on the use of these goods in Arkansas by 
Arkansas buyers and that such a use tax would be con- 


stitutionally valid, the majority opinion states: 


Whatever might be the fate of such a tax were it 
before us, the not too short answer is that Arkansas has 
chosen not to impose such a use tax, as its Supreme Court 


so emphatically found. A sales tax and a use tax in many 
instances may bring about the same result. But they 
are different in conception, are assessments upon different 
transactions, and in the interlacings of the two legislative 
authorities within our federation may have to justify 
themselves on different constitutional grounds. A sales 
tax is a tax on the freedom of purchase—a freedom which 
wartime restrictions serve to emphasize. A use tax is a tax 
on the enjoyment of that which was purchased. In view of 
the differences between these transactions and the differ 
ences in the relation of the taxing state to them, a tax on an 
one before us and unlike the tax 


goods sold, involves an assumption 


interstate sale like the 
on the enjoyment of the 
of power by a state which the Commerce Clause was meant 
to end. The very purpose of the Commerce Clause was to 
create an area of free trade among the several states. That 
clause vested the power of taxing a transaction forming 
an unbroken process of interstate commerce in the Con 
gress, not in the states 

Though sales and use taxes may secure the same revenues 
ind serve complementary purposes, they are, as we have 

indicated, taxes on different transactions and for different 

opportunities afforded by a state. 

A dissenting opinion was written by Mr. Justice 
Douctas in which Mr. Justice BLAcK and Mr. Justice 
Murpnuy concurred. The basis of the dissent is that 
the majority’s decision draws a distinction between the 
use tax and the sales tax which the dissent considers 
irrelevant to the power of Arkansas to tax. It is further 
stated that the majority opinion is squarely opposed to 
the Supreme Court's prior decision in McGoldrick v. 
Felt & Tarrant Co., 309 U.S. 70, wherein the Supreme 
Court had upheld the collection of a sales tax on sales 
made to New York purchasers pursuant to orders ac- 
cepted outside of the state, with payment of the sales 
price being made direct to the non-resident seller. The 
dissenting opinion points out that the economic inci- 
dence of a use tax and a sales tax applied at the end of 


an interstate transaction are the same and that their 
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effect upon interstate commerce is identical. Mr. Jus- 
tice DOUGLAS states: 

In terms of state power, receipt of goods within the 
state of the buyer is as adequate a basis for the exercise of 
the taxing power as use within the state. And there should 
be no difterence in result under the Commerce Clause 
where, as here, the practical impact on the interstate trans- 
action is the same. 

It is no answer to say that the Arkansas sales tax may 
not be imposed because the out-of-state seller was “through 
selling’ when the tax was incurred. That was likewise 
true of both the use tax cases, including General Trading 
Co. v. State Tax Commission, decided this day, and the 
sales tax decision in McGoldrick v. Felt & Tarrant Co. 
The question is whether there is a phase of the interstate 
transaction on which the state of the buyer can lay hold 
without placing interstate commerce at a disadvantage. 
There is no showing that Tennessee was exacting from 
these vendors a tax on these same transactions or that 
Arkansas discriminated against them. 

A separate dissenting opinion was written by Mr. 
Justice RUTLEDGE. 

The case was argued by Mr. Leffel Gentry for the 
Arkansas Commissioner of Revenues and by Messrs. 
J. Fred Brown and W. H. Daggett for the taxpayers. 


Taxation—Constitutionality of Personal Property Tax 
upon Airplane Fleet in Interstate Commerce 


A personal property tax upon the entire value of an airplane 
fleet may be imposed by the state in which the airline is in- 
corporated and in which it has its principal place of business, 
even though the planes are continuously engaged in interstate 
commerce. 

Northwest Airlines, Inc. v. State of Minnesota, 88 L. 


ed. Adv. Ops. 956; 64 Sup. Ct. Rep. 950; U. S. Law 
Week 4370. (No. 33, argued October 19 and 20, 
1943, decided May 15, 1944). 

This is a suit testing the validity of the Minnesota 
personal property tax upon the entire fleet of airplanes 
owned by the petitioner and operated by it in interstate 
transportation. The petitioner was a Minnesota cor- 
poration with its principal place of business in that 
state. It carried persons, property, and mail on regular 
fixed routes within seven states. For all its planes, St. 
Paul, Minnesota, was the home port registered with the 
Civil Aeronautics Authority. It operated maintainance 
bases at six of its scheduled cities in different states, 
but the work of rebuilding and overhauling the planes 
was done in St. Paul. All of its planes were in Minnesota 
from time to time during the taxable year. All were, 
however, continuously engaged in flying from state 
to state, except when laid up for repairs and overhaul- 
ing. On the date fixed for assessment, its scheduled 
route mileage in Minnesota was 14% of its total 
scheduled route mileage, and its scheduled plane 
mileage was 16% of that scheduled. It based its tax 
on the number of planes in Minnesota on that date. 
Thereupon the taxing authorities assessed a tax on the 
basis of the entire fleet. The Supreme Court of Minneso- 
ta upheld the tax. 

On a challenge of the tax under the commerce clause 
and under the due process clause of the Fourteenth 
Amendment, the decision was affirmed. Mr. Justice 
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FRANKFURTER announced the conclusion and judgment 
of the Court. Mr. Justice BLack and Mr. Justice JACK- 
SON concurred in separate opinions. The CHIEF 
Justice, joined by Mr. Justice Roperts, Mr. Justice 
Rreep, and Mr. Justice RuTLEDGE, dissented. 

In Mr. Justice FRANKFURTER’S opinion the tax was 
sustained on the ground that Minnesota was both the 
state of incorporation and the corporation’s principal 
place of business: 

Minnesota is here taxing a corporation for all its 
property within the state during the tax year no part of 
which receives permanent protection from any other state. 
Ihe benefits given to Northwest by Minnesota and for 
which Minnesota taxes—its corporate facilities and the 
governmental resources which: Northwest enjoys in the 
conduct of its business in Minnesota—are concretely sym- 
bolized by the fact that Northwest's principal place of 
business is in St. Paul and that St. Paul is the “home port” 
of all its planes. The relation between Northwest and 
Minnesota—a relation existing between no other state 
and Northwest—and the benefits which this relation 
affords are the constitutional foundation for the taxing 
power which Minnesota has asserted. . No other state 
can claim to tax as the state of the legal domicile as well 
as the home state of the fleet, as a business fact. No other 
state is the state which gave Northwest the power to be as 
well as the power to function as Northwest functions 
in Minnesota; no other state could impose a tax that 
derives from the significant legal relation of creator and 
creature and the practical consequences of that relation 
in this case. On the basis of rights which only Minnesota 
originated and Minnesota continues to safeguard, she 
alone can tax the personalty which is permanently at- 
tributable to Minnesota and to no other state. It is too 
late to suggest that this taxing power of a state is less be 
cause the tax may be reflected in the cost of transporta- 
tion. 

This opinion rejects the doctrine of apportionment, 
and apparently leaves open the question of the right 
of other states to impose a tax upon some proportion of 
the value of the fleet. The only limitation upon the 
taxing power of the domiciliary state is with respect 


to property “continuously without the state during 
the whole tax year.” If no part of the property has 
acquired a permanent location (taxing situs) else- 
where, the domiciliary state may tax the entire property. 
To introduce a new doctrine of tax apportionment as 

a limitation upon the hitherto established taxing power 
of the home state is not merely to indulge in constitutional 
innovation. It is to introduce practical dislocation into the 
established taxing systems of the states. The doctrine of tax 
apportionment has been painfully evolved in working out 
the financial relations between the states and interstate 
transportation and communication conducted on land 
and thereby forming a part of the organic life of these 
states. Although a part of the taxing systems of this 
country, the rule of apportionment is beset with friction, 
waste and difficulties, but at all events it grew out of, 
and has established itself in regard to, land commerce. 
To what extent it should be carried over to the totally new 
problems presented by the very different modes of trans- 
portation and communication that the airplane and the 
radio have already introduced, let alone the still more 
subtle and complicated technological facilities that are 
on the horizon, raises questions that we ought not to 
anticipate; certainly we ought not to embarrass the future 
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by judicial answers which at best can deal only in a 
truncated way with problems sufficiently difficult even for 
legislative statesmanship. 

The opinion expressly refused to consider the effect 
of the power of Congress to control the taxation of 
interstate airplane transportation. 

Mr. Justice BLack, in his concurring opinion, ap- 
parently felt that the opinion of Mr. Justice FRANK 
FURTER restricted the taxation of the corporation’s 
property by other states: 

I concur in the judgment of the Court and in sub- 
stantially all that is said in the opinion, but I would not 
in this case foreclose consideration of the taxing rights 
of states other than Minnesota. 

I believe there is small support in reason or in the Con- 
stitution for the doctrine that the Commerce Clause in 
and of itself prohibits a state from applying its general 
tax laws to transactions and properties in interstate com 
merce unless it is able to make two correct prophecies as 
to what this Court ultimately may hold, namely, [1] The 
permissible total of taxes which might be imposed by 
an aggregate of states on the taxed properties or transac 
tions; and [2] The proportion of this total which the state 
itself fairly may claim. Extension of this dubious 
doctrine to the new problems of air transport gives promise 
of little but tax confusion. 

The differing views of members of the Court in this 
and related cases illustrate the difficulties inherent in the 
judicial formulation of general rules to meet the national 
problems arising from state taxation which bears in in 
cidence upon interstate commerce, These problems. it 
seems to me, call for Congressional investigation, consider- 
ation, and action. The Constitution gives that branch 
of government the power to regulate commerce among the 
states, and until it acts I think we should enter the field 
with extreme caution. 

Mr. Justice JACKSON, on the other hand, apparently 
interpreted Mr. Justice FRANKFURTER’S opinion as still 
permitting taxation by other states: 

... 1 do not accept the opinion because it falls short of com 
mitment that Minnesota's right is exclusive of any similar 
right elsewhere. It is, I know, difficult to judge and 
dangerous to foreclose claims of other states that are not 
before us. That is the weakness of the judicial process in 
these tax questions where the total problem that faces 
an industry reaches us only in installments. If the 
reasoning should hereafter be extended to support full 
taxation everywhere, it would offend the commerce clause, 
as I see it, even more seriously than apportioned taxation 
everywhere. 

The evils of local taxation of goods or vehicles in transit 
are not measured by the exaction of one locality alone, but 
by the aggregation of them. I certainly do not favor 
exemption of interstate commerce from its “just share 
of taxation.”” But history shows that fair judgment as to 
what exactions are just to the passerby cannot be left to 
local opinion. When local authority is taxing its own, 
the taxed ones may be assumed to be able to protect 
themselves at the polls. No such sanction enforces fair 
dealing to the transient. In all ages and climes those 
who are settled in strategic localities have made the mov- 
ing world pay dearly. This the commerce clause was de 
signed to end in thé United States. 


In Mr. Justice JACKSON’s opinion, the Minnesota tax 
should be sustained, not on the basis of domicile, 
but on the basis of the “home port” theory which had 
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been applied to steamship navigation before the in- 
troduction of federal legislation. The opinion strongly 
invites federal legislation in the field of air commerce 
to assist in the problem of multiple taxation. 

The dissenting opinion holds that the tax violates 
the commerce clause, because it results in multiple taxa- 
tion of property in interstate comnierce. This opinion 
points out that “the constitutional basis for the state 
taxation of the airplanes, which are chattels, is their 
physical presence within the taxing state, and not the 
domicile of the owner”: 

...In this respect, as this Court has often pointed out, the 
taxation of chattels rests on a different basis than does 
the taxation of intangibles, which have no physical situs 
and may be reached by the tax gatherer only through 
exertion of the power of the state over the person of those 
who have some legal interest in the intangibles. 

A state may, within the Fourteenth Amendment, tax a 
chattel located within its limits, although its owner is 
domiciled elsewhere, but due process precludes the 
state of the domicile from taxing it unless it is brought 
within that state’s boundaries. .. . It is plain then that for 
present purposes, and so far as the Fourteenth Amend- 
ment is concerned, respondent’s airplanes, which are 
chattels regularly moving over fixed interstate routes, are 
subject in some measure to the taxing power of every 
state in which they regularly stop on their interstate 
mission, 

Admitting that domicile may have some relevance to 
the taxing power of tangibles under the due process 
clause, the dissent holds that it has no effect upon the 
reasonableness of the tax burden under the commerce 
clause. The opinion rejects also the “place of business” 
and “home port” theories in support of the tax, and 
points out the practical difficulty of applying such 
theories to air commerce. On the evidence, it rejects 
also the finding that the airplanes had no taxable situs 
in other states. It holds that some reasonable formula 
of apportionment is required in order to prevent tax- 
ation which is “obviously disproportionate to the 
protection afforded to the taxed property.” 

The case was argued by Mr. Michael J. Doherty for 
Northwest Airlines, Inc., and by Mr. Andrew R. 
Bratter and Mr. George B. Sjoselius for the State of Min- 


nesota. 


Taxation—Interstate Commerce—Use Tax 


A Minnesota corporation selling to Iowa purchasers may 
constitutionally be required to collect the Iowa use tax on such 
sales although the Minnesota corporation has not qualified 
to do business in Iowa, maintains no place of business there, 
and orders are accepted and goods shipped outside of Iowa. 


General Trading Company v. State Tax Commission 
of the State of Towa, 88 L. ed. Adv. Ops. 914; 64 Sup. 
Ct. Rep. 1028; U. S. Law Week 4380. (No. 441, argued 
February 4, decided May 15, 1944). 

The Iowa Tax Commission sued to collect the use 
tax imposed on the use in Iowa of tangible personal 
property purchased for use in the state. The tax was 
imposed upon persons using such property and was re- 
quired to be collected from purchasers by “every re- 
tailer maintaining a place of business” in Iowa. General 


JuLty, 1944 VoL. 30 


Trading Corporation, the selling corporation, was 
organized in Minnesota, had not qualified to do busi- 
ness in Iowa and did not maintain any office or place 
of business in Iowa. Orders were obtained through 
salesmen sent into Iowa and were subject to acceptance 
in Minnesota. Goods were shipped to Iowa by mail or 
common carriers. The Iowa Supreme Court found 
that General Trading Corporation was “a retailer main- 
taining a place of business” in Iowa within the statute, 
and held that Iowa had power to impose the use tax on 
Iowa purchasers and that collection could validly be 
made through the selling corporation. Certiorari was 
granted in response to the claim that there was need for 
further clarification of the Supreme Court's previous 
rulings. (Nelson v. Sears Roebuck & Co., 312 U. S. 373; 
Nelson v. Montgomery Ward, 312 U. S. 373) on the 
power of states to levy use taxes. 

The Supreme Court, in an opinion by. Mr. Justice 
FRANKFURTER, affirms the judgment of the Supreme 
Court of Iowa upholding the tax and its collection 
through the foreign seller. In the view of the Court its 
previous decision in the Sears Roebuck and Montgom- 
ery Ward cases are controlling as to the validity of the 
tax. 

. the fact that in the Sears Roebuck and Montgomery 
Ward cases the interstate vendor also had retail stores in 
Iowa, whose sales were appropriately subjected to the 
sales tax, is constitutionally irrelevant to the right of Iowa 
sustained in those cases to exact a use tax from pur- 
chasers on mail order goods forwarded into Iowa from 
without the state. All these differentiations are without 
constitutional significance. 

* * * 

. the mere fact that property is used for interstate com- 
merce or has come into an owner's possession as a result of 
interstate commerce does not diminish the protection 
which it may draw from a state to the upkeep of which it 
may be asked to bear its fair share. But a fair share 
precludes legislation obviously hostile or practically dis- 
criminatory toward interstate commerce. 

> * * 

The tax is what i professes to be—a non-discriminatory 

excise laid on all personal property consumed in Iowa 

The property is enjoyed by an Iowa resident partly be 

cause the opportunity is given by lowa to enjoy property 

no matter whence acquired. The exaction is made against 
the ultimate consumer—the Iowa resident who is paying 
taxes to sustain his own state government. 

With respect to the fact that a selling corporation 
engaged in interstate commerce was required to collect 
the tax from the purchaser the Court said merely: 

To make the distributor the tax collector for the state 

is a familiar and sanctioned device. 

A separate concurring opinion was written by Mr. 
Justice RUTLEDGE. 

Mr. Justice JACKSON writes a dissenting opinion which 
is joined in by Mr. Justice Roperts. Mr. Justice JACK- 
SON recognizes that the Supreme Court has held in the 
Monamotor Oil Co. and Felt & Tarrant Mfg. Co. cases 
that a state may make tax collectors of those who come 
in and do business within its jurisdiction but he views 
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the majority opinion as holding that a state has power 
to make a tax collector of one whom, under the Court’s 
decision in McLeod v. Dilworth Co., decided the same 
day, it has no power to tax for purposes of a sales tax 
under like circumstances as those involved in the in- 
stant case. Mr. Justice JACKSON says in conclusion— 

I can think of nothing in or out of the Constitution 
which warrants this effort to reach beyond the state’s own 
border to make out-of-state merchants tax collectors be- 


cause they engage in interstate commerce with the state’s 


citizens. 


The case was argued by Mr. Edward S. Stringer for 
General Trading Company and by Mr. Jens Grothe 


for State Tax Commission of Iowa 


Taxation—lInterstate Commerce—Gross Income Tax 


A foreign corporation may be subjected by Indiana to gross 
income tax upon sales made by branches both inside and out- 
side of Indiana to customers residing both inside and outside 
of Indiana where delivery is made in Indiana; sales by Indiana 
branches to customers residing in Indiana where goods are 
shipped from outside Indiana are also held includible in tax 
computation. 

International Harvester Company and International 
Harveste) Department of 
Treasury of the State of Indiana, 88 L. ed. Adv. Ops 
905; 64 Sup. Ct. Rep. 1019; U. S. Law Week 4367 
(No. 355, argued February 29, decided May 15, 1944). 


Company of {merica Vv. 


Ihe constitutionality of the imposition by Indiana of 
its gross income tax upon the appellant corporations 
was at issue in this case. The taxpayer corporations 
were authorized to do business in Indiana but were 
incorporated in other states. They maintained manu- 
facturing plants and selling branches in Indiana as 
well as other states. The transactions which the Indiana 
Supreme Court held might properly be subjected to its 
gross income tax fall into three descriptive categories: 

(1) Sales by outside of Indiana branches to Indiana 
dealers and users where the orders were solicited in 
Indiana and the buyers took delivery at Indiana fac- 
tories. 

(2) Sales by Indiana branches to outside of Indiana 
dealers and users where the buyers came to Indiana 
and accepted delivery there. 

(3) Sales by Indiana branches to Indiana dealers 
and users in which the goods were shipped from out- 
side of Indiana to the buyers. 


In the case of sales by the Indiana branches, orders 
and contracts were accepted in Indiana and payment 
was made there, but in the case of sales by branches 
outside of Indiana, acceptance and payment took place 
outside the state. In a previous case, J. D. Adams Mfg. 
Co. v. Storen, 304 U. S. 307, the Supreme Court had 
held that the commerce clause barred the imposition by 
Indiana of its gross income tax on gross receipts from 
sales made by an Indiana manufacturing corporation 
which sold its products to buyers in other states and 
countries upon orders taken subject to approval of the 
Indiana office. In Department of Treasury v. Wood 
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Preserving Corp., 313 U. S. 62, the Court had held 
however, that Indiana might constitutionally tax re- 
ceipts from sales by a Delaware corporation which 
obtained goods from Indiana producers and delivered 
them to the buyer in Indiana who immediately shipped 
them out of Indiana with contracts and payment being 
made outside of Indiana. In the present case also, 
the Supreme Court holds that Indiana has the right to 
include the three types of sale transactions described 


above in the computation of its gross income tax. 


Mr. Justice DouGLas delivered the opinion of the 
Court. He finds that the sales in the Wood Preserving 
Corp. case are not distinguishable from those involved 


in the first category in the present case: 


Here as in the Wood Preserving Corp. case, delivery 
of the goods in Indiana is an adequate taxable event 
When Indiana lays hold of that transaction and levies a 
tax on the receipts which accrue from it, Indiana is as 
serting authority over the fruits of a transaction con- 
summated within its borders. These sales, moreover, are 
sales of Indiana goods to Indiana purchasers. While the 
contracts were made outside the state, the goods were 

neither just completing nor just starting an interstate 

jou! ney. 

Likewise the Wood Preserving Corp. case is held 
conclusive of the taxability of the second class of sale 
transactions at issue, sales by an Indiana branch to an 
out-of-state buyer who takes delivery in Indiana and 
transports the goods out of the state. Mr. Justice 
DOUGLAS says: 

... The Wood Preservin g Cor p. case indicates that it is 

immaterial to the present issue that the goods are to be 

transported out of Indiana immediately on delivery. More 
over, both the agreement to sell and the delivery took place 
in Indiana. Those events would be adequate to sustain 

a sales tax by Indiana. 

Ihe taxation of the receipts from the final group 
of sales, wherein Indiana branches sold to Indiana 
buyers with the goods being shipped from outside of 
Indiana to the buyers, was upheld on the authority of 
Department of Treasury v. Allied Mills, Inc., 318 U. S. 
740 (Indiana gross income tax), Felt & Tarrant Co. v. 
Gallagher, 306 U. S. 62 
McGoldrick v. Felt 
York City sales tax). 


(California use tax), and 
Tarrant Co., 309 U. S. 70 (New 


The opinion states 


Indeed the transactions . . . have fewer interstate attributes 


a 
than those in the Felt & Tarrant Co. cases since the agree 
ments to sell were made in Indiana, both buyer and seller 
were in Indiana, and payments were made in Indiana... . 
In this case ... the taxable transaction is at the final stage 
of an interstate movement and the tax is on the gross 
In light of our 
recent decisions it could hardly be held that Indiana lacked 


receipts from an interstate transaction. . . 


constitutional authority to impose a sales tax or a use tax 
on these transactions. But if that is true, a constitutional 
difference is not apparent when a 
utilized instead. 


“gross receipts’ tax 1s 


Here as in case of the other classes of sales there is no 
discrimination against interstate commerce. The consum 
mation of the transaction was an event within the borders 
of Indiana which gave it authority to levy the tax on the 


gross receipts from the sales. And that event was distinct 
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from the interstate movement of the goods and took place 

after the interstate journey ended. 

The taxpayer corporations pointed out in their argu- 
ment that in all probability some of the sales here in- 
volved would also be included in the computation and 
imposition upon them of the Illinois retailers’ occupa- 
tion tax and that double taxation was, therefore, 
threatened. As to this argument, Mr. Justice DOUGLAS 
Says: 

it will be time to cross that bridge when we come 
to it... . We only hold that where a state seeks to tax gross 
receipts from interstate transactions consummated within 
its borders its power to do so cannot be withheld on consti- 
tutional grounds where it treats wholly local transactions 
the same way. Such “local activities or privileges” .. . are as 
adequate to support this tax as they would be to support 
a sales tax. To deny Indiana this power would be to make 
local industry suffer a competitive disadvantage. 


Mr. Justice RUTLEDGE wrote a separate concurring 


opinion. Mr. Justice JACKsoN dissented without 


opinion. 

The case was argued by Messrs. Edward R. Lewis 
and Joseph J. Daniels for the taxpayer corporations and 
by Messrs. Winslow Van Horne and John J]. McShane 


for Indiana Treasury Department. 


Interstate Commerce Act—Regulation of Rates—Relation 
Between Interstate Commerce Act and Emergency 
Legislation Against Inflation 


In the exercise of its rate-making power under the Interstate 
Commerce Act, the Interstate Commerce Commission has a wide 
discretion in ruling on a petition for rehearing, asserting that a 
change in economic conditions requires a modification of a recent 
rate order of the Commission. Denial by the Commission of a 
petition for rehearing will not be set aside by the courts on re- 
view except upon a clear showing of abuse of discretion, which 
is not found in this case. 

The Price Administrator and the Director of Stabilization were 
permitted to intervene, under the requirements of the Inflation 
Control Act of 1942, but it is held that upon their intervention 
they have no standing superior to that of other intervenors 
under the Commission’s applicable rules of practice. The weight 
and effect to be accorded the Price Administrator’s contentions 
are for determination by the Commission rather than by the 
courts. 


Interstate Commerce Commission, et al, v. Jersey City, 
et al., 88 L. ed. Adv. Ops. 1064; 64 Sup. Ct. Rep. 1129; 
U.S. Law Week 4415 
cided May 29, 1944). 


On this direct appeal from the federal District Court 


(No. 767, argued May 2 and 3, de- 


in New Jersey, the Supreme Court had before it the 
validity of an order of the Interstate Commerce Com- 
mission allowing the Hudson and Manhattan Railroad 
to increase the fare on its downtown line. Since 1937 
the Company has been endeavoring to establish a 10- 
cent fare on that line but, by order of the Commission, 
an 8-cent fare was made effective in 1938. In June, 1942, 
the railroad, alleging changed conditions and increased 
costs, again applied for a 10-cent fare. The Commission 
held extensive hearings at which the Price Administrator 
appeared. The hearings were concluded in September, 
1942. 

The following month the Inflation Control Act was 
passed. It contains a proviso that “no common carrier 
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or other public utility shall make any general increase 
in its rates or charges which were in effect on September 
15, 1942, unless it first gives thirty days’ notice to the 
President, or such agency as he may designate, and con- 
sents to the timely intervention by such agency be- 
fore the federal, state or municipal authority having 
jurisdiction to consider such increase.” Thereafter, the 
Price Administrator was permitted to file a brief in 
which he opposed any increase in rates. The trial exam- 
iner recommended that the Commission find the down- 
town rate to be just and reasonable at ten cents. Further 
proceedings were had, on exceptions, and the Commis- 
sion fixed the rate at 9 cents. The railroad then peti- 
tioned for reconsideration, stating, among other things, 
that it could not avail itself of the 9-cent rate because 
its collection boxes could not handle the volume of coins 
that would be involved, and that under war conditions 
they could not be replaced. It sought to charge a 10-cent 
fare until it could secure tokens. Jersey City opposed 
(as it had throughout the proceedings) and the Price 
Administrator also answered suggesting a scheme for 
collecting the 9-cent fare through the use of paper 
tickets. Finally the Commission issued a report authoriz- 
ing an alternative basis of 11 tokens for $1.00 or a cash 
fare of 10 cents, upon condition that the same alterna- 
tive basis be put into effect on the uptown line. 

The order was attacked in a specially constituted 
court of three judges. It invalidated the Commission's 
order. On appeal the ruling of the District Court was 
reversed and the order of the Commission was sus- 
tained in an opinion by Mr. Justice JACKSON. 


The opinion outlines in considerable detail the pro- 
ceedings before the Commission and the care with which 
it had considered the case. Two legal questions are 
passed on by the Supreme Court—one, as to whether 
the Commission failed to give a full and fair hearing 
in view of its refusal to reopen the whole case to re- 
ceive evidence relating to 1943 earnings; and the other, 
involving effect of the emergency legislation. 

The opinion observes that the first question, though 
important, is not a new one. After citing various rulings 
on questfons of this character, the Commission's ruling 
is found to be within its discretion and is sustained. 


As to the effect of the emergency legislation, the opin- 
ion stresses that Congress was free to apportion the 
functions of the federal agencies as it saw fit and that, 
although it could have subjected the Commission's rul- 
ings on rate questions to review or veto, it has not in 
fact done so. And the record is reviewed to show that 
the Commission did not ignore the Price Administrator's 
charge as to the inflationary effect of the rate increase. 
In conclusion the view is taken that the weight to be 
given to the Price Administrator’s contentions is for the 
Commission to determine rather than for the courts. 
Mr. Justice JACKSON says: 


The Interstate Commerce Commission has responsibility 
for maintaining an adequate system of wartime transporta- 
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tion. It is without power to protect these essential trans- 
portation agencies from rising labor and material costs. 
It can decide only how such unavoidable costs shall be 
met. They can in whole or in part be charged to increased 
fares, or they can be allowed to result in defaults and re- 
ceiverships and reorganizations, or they may be offset by 
inadequate service or delayed maintenance. All of these 
considerations must be weighed by the Commission with 
wartime transportation needs as well as avoiding inflation- 
ary tendencies as a public responsibility. The need for in- 
formed, expert and unbiased judgment is apparent. The 
problem is intricate, the carrier is one of peculiar character- 
istics, its wartime traffic is of varying density, with peaks 
and rush hours, the rates and carrying capacities of competi- 
tors by bus and ferry are involved in any estimate of traf- 
fic diversions or probable effects of rates. What rates are re 
quired to meet actual and proper operating expenses, what 
revenue must be available to avoid defaults and sustain 
credit, what divisions should be made on interchanged 
trafic are as complex problems in rate-making as can 
readily be imagined. The delicacy of the Commission's 
task in wartime is no reason for allowing greater scope to 
judicial review than we are willing to exercise in peacetime. 
We think the weight to be given to the Price Administra- 
tor’s contentions was for the Commission, not the court, 
to determine. The scope of proper judicial review does 
not expand or contract, depending on what party in 
vokes it. It is as narrow now as it was when appealed to 
by the Company. . . . If Congress desires to grant its own 
agencies greater privileges of judicial review than have 
been allowed to private parties it is at liberty to do so, 
but it is not for the Court to set aside, without legislative 
command, its slow-wrought general principles which pro- 
tect the finality and integrity of decisions by administra- 
tive tribunals. 


Mr. Justice Doucias delivered a separate opinion, 
stating that he would decide the case differently. He 
refers to his dissents as expressed in Vinson v. Washing- 
ton Gas Light Company, 321 U. S. — and Davies 
Warehouse Co. v. Bowles, 321 U.S. 144, saying that he 
would overrule those decisions. 

Mr. Justice Murpny joins in the opinion of Mr. Jus- 
tice DOUGLAS. 

Mr. Justice BLack did not participate. 

The case was argued by Mr. John F. Finerty for the 
Hudson & Manhattan Railroad Company, by Mr. Ed- 
ward M. Reidy for the Interstate Commerce Commis- 
sion, by Mr. Charles Hershenstein for the City of Jersey 
City, and by Mr. David F. Cavers for the Economic 
Stabilization Director. 


Taxation—Constitutionality of Tax upon Dividend 
Paid by Foreign Corporation to Non-resident 
Stockholders 


A state tax on dividends paid by a foreign corporation with 
respect to surplus attributable to income earned in the state is 
not unconstitutional, even when paid outside the state to non- 
resident stockholders. 


International Harvester Co. v. Wisconsin Dept. of 
Taxation, 88 L. ed. Adv. Ops. 1023; 64 Sup. Ct. Rep. 
1060; U. S. Law Week 4428. (Nos. 620, 621, argued 
April 27, decided May 29, 1944). 

This is an appeal under the Fourteenth Amendment 
by a New Jersey and a Delaware corporation from a 
judgment of the Supreme Court of Wisconsin sustain- 
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ing assessments of the Wisconsin “privilege dividend” 
tax. The tax is imposed with respect to both foreign 
and domestic corporations doing business within the 
state ‘for the privilege of declaring and receiving divi- 
dends” out of income derived from property located 
and business transacted in the state. The payor corpora- 
tion is required to deduct the tax from the dividends 
payable to both resident and non-resident stockholders. 
In the case of each corporation, the tax as assessed 
was measured by so much of the dividends as were 
derived from the portion of the corporate surplus at- 
tributed by the tax authorities to income earned by the 
corporation in Wisconsin. The dividends were declared 
at directors’ meetings held outside the state, and the 
dividend checks were drawn on bank accounts outside 
the state. 

The same tax was sustained against a similar chal- 
lenge in the celebrated case of Wisconsin v. J. C. Penney 
Co., 311 U. S. 435. The holding of that case was thus 
summarized in the present case: 

In the Penney case we sustained the tax in the case of a 
Delaware corporation doing business in Wisconsin, but 
having its principal office in New York, holding its meet 
ings and voting its dividends there, and drawing its divi- 
dend checks on New York bank accounts. In considering 
the incidence of the tax in Wisconsin, which could afford 
a basis for the taxation there although the declaration and 


payment of the dividend took place outside the state, this 

Court pointed out that the practical operation of the 

tax is to impose an additional tax on corporate earnings 

within Wisconsin, but to postpone the liability for pay 

ment of the tax until such earnings are paid out in divi 

dends, and we added, 311 U. S. at p. 442: “In a word, by its 

general income tax Wisconsin taxes corporate income that 

is taken in; by the Privilege Dividend Tax of 1935 

Wisconsin superimposed upon this income tax a tax on 

corporate income that is paid out.” 

The present challenge was primarily based upon a 
decision of the Wisconsin Supreme Court that, for the 
purpose of the state income tax, no deduction is al 
lowable to the payor corporation on account of the 
dividend tax, for the reason that the tax is imposed 
upon the shareholders. (For a similar holding under 
the federal income tax, see Wisconsin Gas and Electriu 
Co. v. United States, decided the same day by the 
Supreme Court reviewed at p. 430 infra). The further 
argument was made that the tax violates the Fourteenth 
Amendment because retroactively applied to and 
measured by Wisconsin income which was earned and 
carried to the taxpayers’ surplus accounts before the 
enactment of the statute. 

The tax was sustained in an opinion by the CHIet 
Justice. The Court first concluded that the corpora 
tions had standing to contest the tax. It then held that 
the characterization of the tax as a levy upon the 
privilege of declaring and receiving dividends was not 
controlling. 

Nor do we perceive any constitutional obstacle either to 
the state’s distributing the burden of the tax ratably 
among the stockholders, as the ultimate beneficiaries of 
the corporation's activities within the state, and of the 
state’s relinquishment of control over the Wisconsin 
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earnings, so as to render the tax pro tanto one on the 
stockholders’ income, or to the state’s imposing on the 
corporation the duty of acting as its agent for the col 
lection of the tax, by requiring deduction of the tax from 
earnings distributed as dividends, 


Ihe power to tax the corporation’s earnings includes 
the power to postpone the tax until the distribution of 
those earnings, and to measure it by the amounts dis- 
tributed. . . . In taxing such distributions, Wisconsin may 
impose the burden of the tax either upon the corporation 
or upon the stockholders who derive the ultimate benefits 
from the corporation’s Wisconsin activities. Personal 
presence within the state of the stockholder-taxpayers 
is not essential to the constitutional levy of a tax taken 
out of so much of the corporation’s Wisconsin earnings as is 
distributed to them. A state may tax such part of the 
income of a non-resident as is fairly attributable either 
to property located in the state or to events or transactions 
which, occurring there, are subject to state regulation 
and which are within the protection of the state and 
entitled to the numerous other benefits which it confers. 

. And the privilege of receiving dividends derived from 
corporate activities within the state can have no greater 
immunity than the privilege of receiving any other in- 
come from sources located there. 


We think that Wisconsin may constitutionally tax the 
Wisconsin earnings distributed as dividends to the stock- 
holders. It has afforded protection and benefits to ap- 
pellants’ corporate activities and transactions within the 
state. These activities have given rise to the dividend in- 
come of appellants’ stockholders and this income fairly 
measures the benefits they have derived from these Wis- 
consin activities. There is no contention here that the 
formula of apportionment does not fairly reflect the 
proper proportion of appellants’ earnings attributable to 
their Wisconsin activities and transactions. Wisconsin 
may impose a measure of control upon the corporation 
there with respect to its withdrawal of its earnings from the 
state, and also may, for the protection of the interests of 
the state and of its citizens, regulate to some extent the 
declaration and distribution of dividends by a foreign cor- 
poration, certainly with respect to its Wisconsin earnings. 

The earnings in Wisconsin, their withdrawal from 
Wisconsin and their distribution in the form of dividends 
have resulted in the receipt of income by the stockholder- 
taxpayers and it is Wisconsin’s relation to all which 
permits it to levy the tax. It may condition the privilege 
of earning and disposing of the Wisconsin earnings upon 
the payment of a tax measured by and collected from the 
earnings to be distributed as dividends. 


“The facts that Wisconsin cannot prevent the with 
drawal of the earnings from the state or the declaration of 
the dividends, if they be the facts, have no bearing on its 
right to measure, in terms of taxes, both the benefits 
which it has conferred on the stockholders in their 
relations with the state, and the activities or transactions 
which are within the reach of its regulatory power. 


On the question of retroactivity, it was held sufficient 


that the taxable event, the distribution of a dividend, 
occurred after the enactment of the statute. 


Mr. Justice JACKSON dissented on the ground that the 


tax is imposed upon non-resident shareholders, not upon 
income earned by the corporation within the state. 
Since the taxable event is the distribution, it can not 
be said that the subject of the tax is the income there- 
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tofore earned; the distribution is not “income,” but 
capital “outgo.” 


These dividends of course are income to the stockholder, 
and any state with jurisdiction to tax him may tax them 
as such. But I am unable to agree that having “afforded 
protection and benefits” to a corporation gives jurisdiction 
to tax the incomes of all its stockholders. Nor do I think 
that because the state has once permitted the corpora- 
tion to do business and make earnings in the state its 
taxing power follows those earnings into the hands of 
third persons to whom they may be paid. A dividend 
when declared becomes a debt of the corporation, en- 
forceable as any other debt. If there is power in Wisconsin, 
because funds were earned there, to tax the receipt of a 
dividend, there is no reason why it should not also have 
power to tax the recipients of corporate funds as wages, 
salaries, or as payment of any other obligation. 

Moreover, the Court itself apparently feels obliged to 
abandon the income-tax-on-the-corporation theory in 
order to avoid the objection of retroactivity. In considering 
this aspect of the tax it shifts to a “taxable event” theory 
which places the event after the enactment of the statute. 


The dissent pointed out also that the tax, if imposed 
upon the corporation, would be a burden upon the 
equity stockholders; whereas here it creates a violation 
of the corporate charter by allocating part of the bur- 
den to preferred stockholders. The dissent questions 
also the majority's finding of “a measure of control” by 
Wisconsin with respect to the withdrawal of the divi- 
dends. The opinion concludes: 


It is impossible to reconcile the taxable-event theory 
with the benefit theory for supporting this tax. The tax- 
able event clearly is the payment of the dividend. The 
right to make such payment is not derived from Wisconsin 
law. The ability to do so does not depend on Wisconsin 
earnings. The existence of earnings for the period, or 
of an accumulated surplus, from Wisconsin earnings 
alone would not authorize such a dividend. That would 
depend on net accumulations from all sources and surplus 
from Wisconsin might be neutralized by losses from 
operations elsewhere. In such a case it is clear this statute 
would not even purport to tax, although Wisconsin had 
extended exactly the same protection to the operations 
within the state as otherwise. Moreover, if earnings 
were had in Wisconsin and there were net earnings over-all 
but the corporation should decide to accumulate them, 
the statute would not purport to lay the Wisconsin tax. 
These facts make clear that Wisconsin is doing what the 
Supreme Court of Wisconsin said it was doing. It lays a 
tax upon the stockholder’s dividend. It does not tax the 
income of the corporation. 


I do not see that the way to tax the dividends of non- 
resident stockholders can be bridged by “some practically 
effective device” necessary “in order to enable the state 
to collect its tax—here by imposing on the corporation the 
duty to withhold the tax.” Do we mean that the state may 
empower or obligate a foreign corporation to collect for 
it taxes it is without power to collect itself? The physical 
power to get the money does not seem to me a test of the 
right to tax. Might does not make right even in taxation. 
To hold that what the use of official authority may get the 
state may keep, and that if it cannot get hold of a 
non-resident stockholder it may hold the company as 
hostage for him, is strange constitutional doctrine to me. 

Whatever rights Wisconsin has to reach beyond its 
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borders and tax non-residents every other state has also. 
n an enterprise of na- 
tional scope may be subjected to any number of state 


One who puts his savings to work 


taxes on his dividends up to forty-eight. Any number up 
to forty-seven of them may be levied by states in which he 
never lived, never went, did no individual business, and 
has no vote. Representation is the ordinary guaranty of 
fairness in taxation. 

I do not think any fact in this case shows jurisdiction in 
Wisconsin to lay a tax on a privilege she does not grant 
and could not deny, which is exercised wholly outside 


hose who are not her citizens or het 


of her borders and byt 

corporate creatures. I see no foundation for the tax 

Wisconsin has laid and no better foundation for the sub 

stitute tax this Court has laid 

The case was argued by Mr. Ray M. Stroud and Mr. 
Edward R. Lewis for Harvester Company and by Mr. 
G. Burgess Ela for Minnesota Mining Company and by 
Mr. Harold H. Persons for the Wisconsin Taxation 


Department. 


Interstate Commerce—Sherman 
Anti-Trust Act—Fire Insurance— 
Interstate Commerce 


Fire insurance business through an underwriters’ association 
with a membership of nearly three hundred companies con- 
trolling ninety per cent of the fire insurance, in six states, in 
which rates for the member companies are fixed and its business 
regulated, and which requires the use of the facilities of interstate 
commerce across the lines of nearly every state in the Union, is 
interstate commerce and is within the scope and purpose of the 
Sherman Act. Authority to enforce the provisions of that Act is 
properly derived from the Interstate Commerce Clause. 


U. S. v. South-Eastern Underwriters Assn., 88 L. ed. 
Adv. Ops. 1082; 64 Sup. Ct. Rep. 1162; U. S. Law Week 
1451. (No. 354, argued January 11, decided June 5, 
1944.) 

The South-Eastern Underwriters Association and its 
membership of nearly 200 private stock fire insurance 
companies and certain individuals were indicted in the 
District of Columbia for violation of the Sherman Anti 
Trust Act. The indictment alleged two conspiracies. 
The first, in violation of § 1 of the Act, was to restrain 
interstate trade and commerce by fixing and maintain- 


~ 


g arbitrary and non-competitive premium rates on 
fire insurance in Alabama, Florida, Georgia, North 
Carolina, South Carolina and Virginia. The second, in 
violation of § 2, was to monopolize trade and commerce 
in the fire insurance business and in and among the 
same states. The indictment charged that the member 
companies control ninety per cent of the rates for fire 
insurance sold by fire insurance companies in the six 
states where the conspiracies were consumated. Both 
conspiracies consisted of a continuing agreement and 
concert of action effectuated through the Association. 
In addition to the conspirators’ control of premium 
rates and agents’ commissions, boycotts and other types 
of coercion and intimidation were charged to enforce 
non-member companies into the conspiracy and to com- 
pel persons who needed insurance to buy only from 
S. E. U. A. members. The defense set forth in a demur 
rer was that “the business of fire insurance is not com- 
merce.” The District Court sustained the demurrer and 
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held “that the business of insurance is not commerce, 
either intrastate or interstate’ and that it “is not inter- 
state commerce or interstate trade, though it might be 
considered a trade subject to local laws, either state o1 
federal, where the commerce clause is not the authority 
relied upon.” The case was taken to the Supreme Court 
by direct appeal and the decision of the District Court 
was reversed. Mr. Justice BLAcK delivered the opinion 
of the Court and in the opening paragraph of his opin- 
ion he says: 


For seventy-five years this Court has held, whenever the 


question has been presented, that the commerce clause of 
the Constitution does not deprive the individual states of 
power to regulate and tax specific activities of foreign in 
surance companies which sell policies within their terri 
tories. Each state has been held to have this power even 
though negotiation and execution of the companies’ policy 
contracts involved communications of information and 
movements of persons, moneys, and papers across state 
lines. Not one of all these cases, however, has involved an 
Act of Congress which required the Court to decide the 
issue of whether the commerce clause grants to Congress 
the power to regulate insurance transactions stretching 
across state lines. Today for the first time in the history of 
the Court that issue is squarely presented and must be 
decided. 


Stating the questions involved, Mr. Justice BLAcK 
Says: 
The record, then, presents two questions and no others: 


(1) Was the Sherman Act intended to prohibit conduct of 
fire insurance companies which restrains or monopolizes the 
interstate fire insurance trade? 2) If so, do fire insur- 
ance transactions which stretch across state lines constitute 
“Commerce among the several States” so as to make them 
subject to regulation by Congress under the commerce 
clause? Since it is our conclusion that the Sherman Act 
was intended to apply to the fire insurance business we 
shall, for convenience of discussion, first consider the latter 
question. 
* — * 


The modern insurance business holds a commanding 
position in the trade and commerce of our nation. Suilt 
upon the sale of contracts of indemnity, it has become one 
of the largest and most important branches of commerce 
Its total assets exceed $37,000,000,000, or the approximat« 
equivalent of the value of all farm lands and buildings in 
the United States Its annual premium receipts exceed 
$6,000,000,000, more than the average annual revenue 
receipts of the United States Government during the last 
decade. Included in the labor force of insurance are 524,000 
experienced workers, almost as many as seek their livings 
in coal mining or automobile manufacturing. Perhaps no 
modern commercial enterprise directly affects so many 
persons in all walks of life as does the insurance business 
Insurance touches the home, the family, and the occupation 
or the business of almost every person in the United States 
The volume of fire insurance transactions alleged to 

have been restrained and monopolized by the appellees 
is described as follows: 

. . Of the nearly 200 combining companies, chartered in 
various states and foreign countries, only 18 maintained 
their home offices in one of the six states in which the 
S.E.U.A. operated; and 127 had headquarters in either New 


York, Pennsylvania, or Connecticut. During the period 
1931-1941 a total of $488,000,000 in premiums was collected 
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by local agents in the six states, most of which was trans- 
mitted to home offices in other states; while during the same 
period $215,000,000 in losses was paid by checks or drafts 
sent from the home offices to the companies’ local agents 
for delivery to the policy holders. Local agents solicited 
prospects, utilized policy forms sent from home offices, and 
made regular reports to their companies by mail, telephone 
or telegraph Special travelling agents supervised local 
operations The insurance sold by members of S.E.U.A. 
covered not only all kinds of fixed local properties, but 
also such properties as steamboats, tugs, ferries, shipyards, 
warehouses, terminals, trucks, busses, railroad equipment 
and rolling stock, and movable goods of all types carried 
in interstate and foreign commerce by every media of trans- 
portation. 


The opinion then takes up the cases the insurance 


companies relied upon, Paul v. Virginia, Hooper v. Cali- 
fornia, New York Life Insurance Company vy. Dee? 


Lodge County, and of those cases it is said: 


In all cases in which the Court has made the statement 
that “the business of insurance is not commerce,” its at- 
tention was focused on the validity of state statutes—the 


extent to which the commerce clause automatically 
deprived states of the power to re culate the insurance busi- 
ness. 
> * > 
Today, however, we are asked to apply this reasoning, 
not to uphold another state law, but to strike down an Act 


of Congress which was intended to regulate certain aspects 
of the methods by which interstate insurance companies do 
business; and, in so doing, to narrow the scope of the fed- 
eral power to regulate the activities of a great business car- 
ried on back and forth across state lines. But past decisions 
of this Court emphasize that legal formulae devised to up 
hold state power cannot uncritically be accepted as trust- 
worthy guides to determine Congressional power under the 
commerce clause. Furthermore, the reasons given in sup 
port of the generalization that “the business of insurance 
is not commerce” and can never be conducted so as to con 
stitute “Commerce among the States” are inconsistent with 
many decisions of this Court which have upheld federal 
statutes regulating interstate commerce under the commerce 
clause. 


Examining the questions involved, it was declared 


that— 


. .. In short, a nationwide business is not deprived of its 
interstate character merely because it is built upon sales 


contracts which are local in nature. Were the rule other 


wise, few businesses could be said to be engaged in inter 
state commerce 
° « * 

The real inswer to the question before us is to be 
found in the commerce clause itself and in some of 
the great cases which interpret it. Many decisions make 
vivid the broad and true meaning of that clause. It is 
interstate commerce subject to regulation by Congress to 
carry lottery tickets from state to state. . . . So also is it 
interstate commerce to transport a woman from Louisiana 
to Texas in a common carrier, . . . to carry across a state 
line in a private automobile five quarts of whiskey intended 
for personal consumption, . . . to drive a stolen automobile 
from Iowa to South Dakota, . . . Diseased cattle ranging 
between Georgia and Florida are in commerce . . . and the 


transmission of an electrical impulse over a telegraph line 
between Alabama and Florida is intercourse and subject 
to paramount federal regulation. 


As to the boundary between national and state power 


and declaring that the precise boundary has not yet 

been delimited, Mr. Justice BLACK says: 
. .. The most widely accepted general description of that 
part of commerce which is subject to the federal power is 
that given in 1824 by Chief Justice Marshall in Gibbons v. 
Ogden, 9 Wheat. 1, 189.190: “Commerce, undoubtedly, is 
trafic, but it is something more: it is intercourse. It de- 
scribes the commercial intercourse between nations, and 


parts of nations, in all its branches. . . ."’ Commerce is 
interstate, he said, when it “concerns more States than 
one.” ... No decision of this Court has ever questioned this 


as too comprehensive a description of the subject matter of 
the commerce clause. To accept a description less com 
prehensive, the Court has recognized, would deprive the 
Congress of that full power necessary to enable it to dis- 
charge its Constitutional duty to govern commerce among 
the states. 

‘i. & & 


Our basic responsibility in interpreting the commerce 
clause is to make certain that the power to govern inter- 
course among the states remains where the Constitution 
placed it. That power, as held by this Court from the be- 
ginning, is vested in the Congress, available to be exercised 
for the national welfare as Congress shall deem necessary. 

No commercial enterprise of any kind which conducts its 

activities across state lines has been held to be wholly be- 

yond the regulatory power of Congress under the com- 
merce clause. We cannot make an exception of the business 
of insurance. 

Coming now to the question earnestly pressed upon 
the Court by the insurance companies that Congress did 
not intend in the Sherman Act to exercise its power over 
the interstate insurance trade, Mr. Justice BLAcK says: 


Certainly the Act’s language affords no basis for this 
contention. Declared illegal in § 1 is “every contract, com 
bination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several States 

"; and “every person” who shall make such a contract 
or engage in such a combination or conspiracy is deemed 
guilty of a misdemeanor. Section 2 is not less sweeping. 

“Every person” who monopolizes, or attempts to monopo 

lize or conspires with “any other person” to monopolize, 

“any part of the trade or commerce among the several 

States” is, likewise, deemed guilty of a misdemeanor. Lan- 

guage more comprehensive is difficult to conceive. On its 

face it shows a carefully studied attempt to bring within the 

Act every person engaged in business whose activities might 

restrain or monopolize commercial intercourse among the 

states. 

Dealing with the argument that virtually all the states 
regulate the insurance business on the theory that com- 
petition in the field of insurance is detrimental both to 
the insurers and the insured and that if the Sherman Act 
be held applicable to insurance, much of this state 
regulation will be destroyed, Mr. Justice BLACK says: 

... The first part of this argument is buttressed by opinions 

expressed by various persons that unrestricted competition 

in insurance results in financial chaos and public injury. 

Whether competition is a good thing for the insurance 

business is not for us to consider. Having power to enact 

the Sherman Act, Congress did so; if exceptions are to be 
written into the Act, they must come from the Congress, 
not this Court. 

* . . 

The argument that the Sherman Act necessarily invali- 
dates many state laws regulating insurance we regard as 
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exaggerated. Few states go so far as to permit private in- 
surance companies, without state supervision, to agree 
upon and fix uniform insurance rates. . . . No states 
authorize combinations of insurance companies to coerce, 
intimidate, and boycott competitors and consumers in the 
manner here alleged, and it cannot be that any companies 
have acquired a vested right to engage in such destructive 
business practices. 

Mr. Justice Rosperts and Mr. Justice REED took no 
part in the consideration or decision of this case. 

The Curer Justice delivered a dissenting opinion. 
He declared that undoubtedly “transactions across state 
lines which often attend and are incidental to the forma- 
tion and performance of an insurance contract, are acts 
of interstate commerce subject to regulation by the 
federal government under the commerce clause.”’ But, 
he declares, “such are not the questions now before us.” 

The case comes here on direct appeal by the Government 
from the District Court’s judgment dismissing the indict- 
ment. Under the provisions of the Criminal Appeals Act, 
18 U. S. C. § 682, the only questions open for decision here 
are whether the District Court’s constructions of the com- 
merce clause and of the Sherman Act, on which it rested its 
decision, are the correct ones. 

After quoting at length from the opinion of the 
District Court, the Cuter JUSTICE summarizes that opin- 
ion saying: 

In short the District Court construed the indictment as 
charging restraints not in the incidental use of the mails or 
other instrumentalities of interstate commerce, nor in the 
insurance of goods moving in interstate commerce, but in 
the “business of insurance.” And by the “business of in- 
surance” it necessarily meant the business of writing con- 
tracts of insurance, for the indictment charges only 
restraints in entering into such contracts, not in their per- 
formance, and the Court deemed it irrelevant that in the 
negotiation and performance of the contracts appellees 
“may use the mails and instrumentalities of interstate 
commerce.” It held that that business is not in itself inter- 
state commerce, and that the alleged conspiracies to 
restrain and to monopolize that business were not, with- 
out more, in restraint of interstate commerce and con- 
sequently were not violations of the Sherman Act. 

The Cuter Justice analyses the contentions presented 
by the Government in its brief and says: 

If an insurance company in New York executes and de- 
livers, either in that state or another, a policy insuring the 
owner of a building in New Jersey against loss by fire, no 
act of interstate commerce has occurred. True, if the owner 
comes to New York to procure the insurance or after de 
livery in New York carries the policy to New Jersey, or the 
company sends it there by mail or messenger, such would be 
acts of interstate commerce. Similarly if the owner pays the 
premiums by mail to the company in New York, or the com- 
pany’s New Jersey agent sends the premiums to New York, 
or the company in New York sends money to New Jersey on 
the occurrence of the loss insured against, acts of interstate 
commerce would occur. But the power of the Congress to 
regulate them is derived, not from its authority to regulate 
the business of insurance, but from its power to regulate in- 
terstate communication and transportation. And such inci- 
dental use of the facilities of interstate commerce does not 
render the insurance business itself interstate commerce. 

* e * 

Undoubtedly contracts so entered into for the sale of 
commodities which move in interstate commerce may be- 
come the implements for restraints in marketing those com- 
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modities, and when so used may for that reason be within 
the Sherman Act, . . . But it is quite another matter to say 
that the contracts are themselves interstate commerce or 
that restraints in competition as to their terms or conditions 
are within the Sherman Act, in the absence of a showing 
that the purpose or effect is to restrain competition in the 
marketing of the goods or services to which the contracts 
relate. 
- > * 

The contract of insurance makes no stipulation for the 
sale or delivery of commodities in interstate commerce or 
for any other interstate transaction. It provides only for 
the payment of a sum of money in the event of the loss 
insured against and it is no necessary consequence of the 
alleged restraints on competition in fixing premiums, that 
interstate commerce will be restrained. We have no occa- 
sion to consider the argument which the court below re 
jected, that the indictment charges that the conspiracy to 
fix premiums adversely affects interstate commerce becausé 
in some instances the commodities insured move across 
state lines, or because interstate communication and trans 
portation are in some instances incidental to the business 
of issuing insurance contracts. This is so both because, as 
we have said, we are bound by the District Court's con- 
struction of the indictment, and, more importantly, because 
such effects on interstate commerce, as will presently ap 
pear, are not within the reach of the Sherman Act. 

The conclusion seems inescapable that the formation of 
insurance contracts, like many others, and the business of 
so doing, is not, without more, commerce within the pro 
tection of the commerce clause of the Constitution and 
thereby, in large measure, excluded from state control and 
regulation. 

By way of illustration of other activities which us¢ 


facilities of transportation and travel across state lines, 
the CHIEF JUSTICE says: 


The practice of law is not commerce nor, at least outside 
the District of Columbia, is it subject to the Sherman Act, 
and it does not become so because a law firm attracts clients 
from without the state or sends its members or juniors to 
other states to argue cases, or because its clients use the 
interstate mails to pay their fees. 

Speaking of Paul v. Virginia and the doctrine of res 


judicata, the Cu1eF JUSTICE says: 


This Court, throughout the seventy-five years since the 
decision of Paul v. Virginia, has adhered to the view that 
the business of insurance is not interstate commerce. Such 
has ever since been the practical construction by the othe 
branches of the Government of the application to insur 
ance of the commerce clause and the Sherman Act. Long 
continued practical construction of the Constitution or a 
statute is of persuasive force in determining its meaning 
and proper application. 

>. > > 

The decision now rendered repudiates this long con 
tinued and consistent construction of the commerce clause 
and the Sherman Act. We do not say that that is in itself 
a sufficient ground for declining to join in the Court’s de 
cision. This Court has never committed itself to any rule 
or policy that it will not “bow to the lessons of experience 
and the force of better reasoning” by overruling a mistaken 
precedent. 

> > . 

To give blind adherence to a rule or policy that no deci- 
sion of this Court is to be overruled would be itself to over 
rule many decisions of the Court which do not accept that 
view. But the rule of stare decisis embodies a wise policy 
because it is often more important that a rule of law be 
settled than that it be settled right. This is especially so 
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where as here, Congress not without regulatory power. 

. . The question then is not whether an earlier decision 
should ever be overruled, but whether a particular decision 
ought to be. And before overruling a precedent in any case 
it is the duty of the (¢ to make certain that more harm 
will not be done in rejecting than in retaining a rule of 


even dubious validity 


Concluding his dissenting opinion, the CuieF JusTIC! 


Says: 
Had Congress chose1 legislate for such parts of the 
insurance business as could be found to affect interstate 


~ 


commerce, whether by making the Sherman Act applicable 


to them or by regulation in some other form, it could have 


resolved many of these questions of conflict between federal 


and state regulation. But this Court can decide only the 


questions before it in pal ilar cases. Its action in now 


overturning the precedents of seventy-five years governing 


t 


a business of such volume and of such wide ramifications, 


cannot fail to be the 


for loosing a flood of litiga- 


tion and of legislation te and national, in order to 
establish a new boundary between state and national 
power, raising questior hich cannot be answered for 
years to come, during hich a great business and the 
regulatory officers of every state must be harassed by all 
he doubts and difficu parable from a realignment 


of the distribution of power in oul federal system. These 
considerations might well stay a reversal of long established 
doctrine which pron o little of advantage and so much 
of harm. For me these considerations are controlling 


The judgment should be affirmed 


Mr. Justice FRANKFURTER joined in the opinion of the 


{HIEF JUSTICE. 


Mr. Justice JACKSON, dissenting in part, says: 

The historical development of public regulation of in 
surance underwriting in this country has created a dilemma 
which confronts this Court today. It demonstrates that 
“The life of the law has not been logic: it has been 
experience.” 

For one hundred fifty years Congress never has under- 
taken to regulate the business of insurance. Therefore to 
give the public any protection ayainst abuses to which 
that business is peculiarly susceptible the states have had 


to regulate it. Since 1851 the several states, spurred by 
necessity and with acquiescence of every branch of the 
Federal Government, been building up systems of 
regulation to discharg ity toward their inhabitants. 


> > al 


The practical and ultimate choice that faced this Court 


was to say either that insur was subject to state regula 
tion or that it was subject to no existing regulation at all. 
The Court consistently sustained the right of the states to 
represent the public interest in this enterprise. It did so, 
wisely or unwisely, by resort to the doctrine that insurance 

not commerce and hence is unaffected by the grant of 
power to Congress to regulate commerce among the several 
states. Each state thus was left free to exclude foreign in- 
surance companies altogether or to admit them to do busi- 
ness on such conditions as it saw fit to impose The whole 
structure of insurance regulation and taxation as it exists 
today has been built upon this assumption. 

The doctrine that insurance business is not commerce 


always has been criticize s unrealistic, illogical, and in- 
consistent with other holdings of the Court. I am unable 
to make any satisfactory distinction between insurance 
business as now conducted and other transactions that 
are held to constitute interstate commerce. 


Ihe question therefore for settles down to this: What 
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role ought the judiciary to play in reversing the trend of 
history and setting the nation’s feet on a new path of 
policy? To answer this I would consider what choices we 
have in the matter 


The principles of decision that I would apply to this case 
are neither novel nor complicated and may be shortly put: 

1. As a matter of fact, modern insurance business, as 
usually conducted, is commerce; and where it is conducted 
across state lines, it is in fact interstate commerce. 

2. In contemplation of law, however, insurance has ac 
quired an established doctrinal status not based on present 
day facts. For constitutional purposes a fiction has been 
established, and long acted upon by the Court, the states, 
and the Congress, that insurance is not commerce. 

3. So long as Congress acquiesces, this Court should 
adhere to this carefully considered and frequently reiterated 
rule which sustains the traditional regulation and taxation 
of insurance companies by the states. 

4. Any enactment by Congress either of partial or of 
comprehensive regulations of the insurance business would 
come to us with the most forceful presumption of constitu- 
tional validity. The fiction that insurance is not commerce 
could not be sustained against such a presumption, for 
resort to the facts would support the presumption in favor 
of the conere ssional action. I he fic tion there fore must vield 
to congressional action and continues only at the sufferance 
of Congress. 

5. Congress also may, without exerting its full regulatory 
powers over the subject, and without challenging the basis 
or supplanting the details of state regulation, enact pro- 
hibitions of any acts in pursuit of the insurance business 
which substantially affect or unduly burden or restrain in 
terstate commerce. 

6. The antitrust laws should be construed to reach the 
business of insurance and those who are engaged in it only 
under the latter congressional power. This does not re 
quire a change in the doctrine that insurance is not com 
merce. The statute as thus construed would authorize 
prosecution of all combinations in the course of insurance 
business to commit acts not required or authorized by state 
law, such as intimidation, disparagement, or coercion, if 
they unreasonably restrain interstate commerce in com- 
modities or interstate transportation. It would leave state 
regulation intact. 


* * * 


The orderly way to nationalize insurance supervision, if 
it be desirable, is not by court decision but through legis- 
lation. Judicial decision operates on the states and the 
industry retroactively. 


A judgment as to when,the evil of a decisional error 
exceeds the evil of an innovation must be based on very 
practical and in part upon policy considerations. When, 
as in this problem, such practical and political judgments 
can be made by the political branches of the Government, 
it is the part of wisdom and self-restraint and good govern- 
ment for courts to leave the initiative to Congress. 

Moreover, this is the method of responsible democratic 
government. To force the hand of Congress is no more the 
proper function of the judiciary than to tie the hands of 
Congress. To use my office, at a time like this, and with so 
little justification in necessity, to dislocate the functions 
and revenues of the states and to catapult Congress into 
immediate and undivided responsibility for supervision of 
the nation’s insurance business is more than I can recon- 
cile with my view of the function of this Court in our 
society. 

The case was argued by Mr. Attorney General Biddle 
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for United States and by Mr. John TI. Cahill and Mr 


Dan MacDougals for Underwriters Association 


Fraternal Benefit Societies—National 
Labor Relations Act 


A fraternal insurance business which affects members and their 
beneficiaries in twenty-seven states, the transactions of which 
involve the operation of economic forces across state lines, may be 
regulated in the respects provided by the National Labor Rela- 
tions Act. 

Polish National Alliance nited States of 


North America v. National Labor Relations Board, 88 
L.. ed. Adv. Ops. 1117; 64 Sup. Ct. Rep. 1196; U.S. Law 
Week 4446. (No. 226, 
decided June 5, 1944 
The National Labor 
Polish National Alliance of the 


mutual 


of the lt 


argued January || and 12, 


Relations Board found that the 
United States of North 
fraternal insurance had 


America, a company, 


violated the National Labor Relations Act and had en 


gaged in unfair labor practices. An order of cessation 
was accordingly entered. On petition for review and a 
cross-petition of the board for enforcement, the Circuit 
the order. Ce 


Court 


Court of Appe als, 7th Circuit, sustained 


} 


tiorari was allowed by the Suprem« and _ the 


judgment of the lower court was sustained. 
Polish National 


provides death, disability and accident benefits to its 


Alliance as a fraternal society 


members and their beneficiaries. It is incorporated in 
Illinois 1817 
throughout 27 states, the District of Columbia, and the 
It is de the 


“largest fraternal organization in the 


and organized into lodges scattered 


Province of Manitoba, Canada clared to be 


world, of Ameri 


cans of Polish descent’ and its transactions run into 


the millions. 

Mr. Justice FRANKFURTER delivered the opinion of the 
Court. After summarizing the activities and facilities of 
the Alliance, it is declared that 


f 


Financial transactions of this magnitude cannot be im 


} 


peded even temporarily without affecting to an extent not 
negligible the interstate enterprises in which the large 
assets of Alliance are invested. That such are the sub 


stantial effects on interstate commerce of dislocating labor 


practices by insurance companies, was és iblished before 


thirteen comparable situations. 
" 


the Labor Board in at least 


The practical justification of such a conclusion has not 
heretofore been challenged. Considerations like these led 
the Board to find that petitioner's practices “have a close 
intimate, and substantial relation to trade, traffic, and 
commerce among the several states and tend to lead to 
labor disputes burdening and obstructing commerce”, and 
were therefore “unfair labor practices affecting commerce 
within the meaning of Section 2(6) and and as such 
prohibited by § 10 of the Wagner Act 
The opinion proceeds to discuss the terms of the Act 
and applicable decisions and it fs said 
We have said enough to indicate the ground for our con 


clusion that the justified in finding that 
the unfair labor it would affect 


And the undoubted fact that Alliance promotes, 


Board was not un 





pr ictices found com- 


merce. 


among Americans of Polish descent, interest in, and devo- 
tion to, the contributions that Poland has made to civiliza- 


ties 


tion does not subordinate its business activit to insignifi 


cance. Accordingly, the Board could find that its cultural 
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activities do not withdraw Alliance from 


Wagner Act. 
Finding a new question here provided for the first 


and fraternal 


amenability to the 


time, the statute and applicable cases are examined and 
it is said: 

We have, therefore, now presen ed for first time not 
in exercise of state but of national power in relation to 
the insurance business. And so the ultimat question is 
whether, in view of the relation between the activities of 
the insurance business before us and _ the operation of 
economic forces across state lines, the Consti ution denies 
to Congress the power to say that the interplay of the 
insurance business and those economic forces is such that 
its power “to regulate Commerce imong the several 
states’ carries with it the power to regulate conduct 
here regulated by relevant legislation 

. * * 

Ihe interpenetrations of modern society have not wiped 
out state lines. It is not for us to make inroads upon oul 
federal system either by indifference to its maintenance 
or excessive regard for the unifying forces of modern 
technology. Scholastic reasoning may prove that no activ 
ity is isolated within the boundaries of a single state, but 
that cannot justify absorption of legislative power by the 
United States over every activity. On the other hand 
the old admonition never becomes stale that this Court is 
concerned with the bounds of legal p r and not with 
the bounds of wisdom in its exercise by Congress. When 
the conduct of an enterprise affects commerce among the 
States is a matter of practical judgmen tt to be deter 
mined by abstract notions. The exercis ls practical 
judgment the Constitution entrusts primaril ind very 
largely to the Congress, subject to th latte s control by 
the electorate. Great power was thus given to the Congress 
the power of legislation and thereby the power of passing 
judgment upon the needs of a complex society. Strictly 
confined though far-reaching power was given to this 
Court: that of determining whether the Congress has ex 
ceeded limits allowable in reason for the judgment which 
it has exercised. To hold that Congress could not deem 
the activities here in question to affect what men of practi 
cal affairs would call commerce, and to deem them related 
to such commerce not by gossamer threads but by solid 
ties, would be to disrespect the judgment tl Ss open to 
men who have the constitutional power and responsibility 


to legislate for the Nation. 


Mr. Justice RoBerts took no part in the consideration 
or decision of this case. 

The case was argued by Mr. Ewart Harris for Polish 
Alliance, and by Mr. Attorney General Francis Biddle 


for the Government 


Fair Labor Standards Act—Powers of Wage and Hour 
Division Administrator 


Under § 13 (a) (10) of the Fair Labor Standards Act, the 
Administrator of the Wage and Hour Division is without power 
to define an exempt “area of production” in such manner as to 
make the exemption dependent on the number of employees en- 
gaged in the establishment in question. 

In the present case, the Administrator’s definition of the 
exempt “area of production” having been declared invalid, the 
cause is remanded to the trial court to be there held for further 
proceedings after the Administrator shall have issued a valid reg- 
ulation. 

Addison v. Holly Hill Frutt Products, In 
Adv. Ops. 1123; 64 Sup. Ct. Rep. 1125; U.S 
1438. (No. 217, 
1944). 


88 L. ed. 
Law Week 
June 5, 


argued January 10, decided 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Employees of the Holly Hill Fruit Products, Inc., sued 

for wage payments under the Fair Labor Standards 
ict and obtained judgment in the District Court which 
vas reversed by the Circuit Court of Appeals. The latter 
eld that the employees by virtue of § 13 (a) (10) of the 
\ct were exempt from its scope because they were “‘with- 
1 the area of production (as defined by the Administra- 
canning of agricultural . . . com- 
The Circuit Court reached 


wr), engaged in 

iodities for market 
ts conclusion by holding that a portion of the defini 
ion “area of production” as made by the Administra- 
or of the Wage and Hour Division was invalid, but 
hat the remaining portion afforded exemption. On 
ertiorari the judgment was remanded to the District 
Court for proceedings in accordance with the Supreme 
Court's opinion, delivered by Mr. Justice FRANKFURTER. 


Ihe Administrator in a regulation of October 20, 


938, defined “area of production” as used in § 13 (a) 
10) to include an individual engaged in canning “if 
1¢ agricultural or horticultural commodities are ob 
iined by the establishment where he is employed from 
irms in the immediate locality and the number of em- 
ployees in such establishment does not exceed seven.” 
\n alternative definition effective April 20, 1939, applic- 
able to perishable or seasonal fresh fruits and vegetables 
brought workers into the “area of production” if em- 
ployed “in an establishment which is located in the 
open country or in a rural community and which ob- 
tains all of its products from farms in its immediate 
locality.” community was defined 


is including any city or town of 2,500 or more popula- 


Open city or rural 


tion and not to include any distance of more than ten 


miles. Finally the alternative definition not limited to 
fruits and vegetables was incorporated in regulations ef- 
fective June 17, 1939, but in addition it was provided 
that an individual might also be within the “area of 
production” “if he performs canning operations on ma- 
terials all of which come from farms in the general vi- 
inity of the establishment where he is employed and the 
number of employees engaged in those operations in 
that establishment does not exceed seven.” 

\s determined by the Court, the case turns on the 
validity of the regulation of 1938 and that of the alterna- 
tive of the 
stated by Mr. Justice 


xempted ‘any individual employed within the area of 


June 17, 1939, regulation. The question as 


FRANKFURTER is “when Congress 


wroduction (as defined Administrator)’ § 13 (a) 


} 


10), did it authorize the Administrator not only to 


} 


lesignate territorial bounds for purposes ot exemption 


yut also to except establishments from such exemption 


according to the number of workers employed.” 


In answering this question, the Court considers both 


the text of the Act and its legislative history. Conclud- 


ing that the answer must be in the negative, Mr. Jus- 
tice FRANKFURTER says 


We should of course be faithful to the meaning of a 


statute. But after all Congress expresses its meaning by 
] 


If legislative policy is couched in vague language, 


words. 


easily susceptible of one meaning as well as another in the 


Juty, 1944 VoL. 30 


common speech of men, we should not stifle a policy by a 
pedantic or grudging process of construction. To let gen 
eral words draw nourishment from their purpose is one 
thing. Io draw on some unexpressed spirit outside the 
bounds of the normal meaning of words is quite another 
For we are here not dealing with the broad terms of the 
Constitution “as a continuing instrument of government’ 
but with part of a legislative code “subject to continuous re 
vision with the changing course of events.” 

Legislation introducing a new system is at best empirical 
and not infrequently administration reveals gaps or in 
adequacies of one sort or another that may call for amenda 
tory legislation. But it is no warrant for extending a statute 
that experience may disclose that it should have been made 
more comprehensive. “The natural meaning of words can 
not be displaced by reference to difficulties in administra 
tion.” ... For the ultimate question is what has Congress 
commanded, when it has given no clue to its intentions ex 
cept familiar English words and no hint by the draftsmen 
of the words that they meant to use them in any but an 
ordinary sense. The idea which is now sought to be read 
into the grant by Congress to the Administrator to define 
“the area of production” beyond the plain geographic im 
plications of that phrase is not so complicated nor is Eng 
lish speech so poor that words were not easily available to 
express the idea or at least to suggest it. After all, legisla 
tion when not expressed in technical terms is addressed to 
the common run of men and is therefore to be understood 
according to the sense of the thing, as the ordinary man 
has a right to rely on ordinary words addressed to him 

The details with which the exemptions in this Act have 
been made preclude their enlargement by 
While the judicial function in construing legislation is not 
a mechanical process from which judgment is excluded 


implication 


it is nevertheless very different from the legislative func 
tion. Construction is not legislation and must avoid “that 
restrospective expansion of meaning which properly de 
serves the stigma of judicial legislation.” lo blur the 
distinctive functions of the legislative and judicial processes 
is not conducive to responsible legislation. 

We agree therefore with the Circuit Court of Appeals in 
holding invalid the limitations as to the number of em 


ployees within a defined area 
The failed, the 
Court was faced with the question as to how to dispose 


Administrator’s definition having 
of the case. Upon consideration of the matter, the con- 
clusion is reached that the Administrator would not 
necessarily have defined “area of production” merely 
by deleting the employee provision had he known of its 
invalidity. On the other hand the Court finds that the 
writing of a definition is not a judicial function but 
The 


reached is that the case is remanded to the District 


must still be left to the Administrator. result 


Court with instructions to hold it until the Administra 
tor, by making a valid determination of the “area of 
production” with all deliberate speed, acts within the 
authority granted him by Congress. In support of this 
conclusion, Mr. Justice FRANKFURTER observes 
Such a disposition is most consonant with justice to all 
interests in retracing the erroneous course that has been 
taken. Neither law nor logic dictates an “either-or"” con 
clusion—that is, a conclusion that the employment in thes 
industries is entirely exempt because the Administrator 
misconceived the bounds of his regulatory powers although 
plainly enough he meant to exercise them so as not to with 
draw all these employments from the requirements of the 
Act, or that employment in these industries is subject to 
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the Act because no exception exclud 
posing alternatives do violence } 

it. To hold that all indivi 

packing, storing, ginning, compressing 
ing, preparing in their raw or natu! 
igricultural or horticultural comm 
making cheese or butter or other 
empt from the operation of tl Act 
the face of Congressional purpos I} 


but not all of the 


and it is not for us now to say that 
hold would postpone the operat 


enumerated instances for at least 


fixed by Congress Equally offend 


Congress and therefore to fairness in 


suggestion that if the exemption falls 


ed in the designated 


gag ( Sa 
The accommodation that 1 ire mal 
we must assume, that the Administrator 
act as conscientiously within the bounds 
him by Congress as he would hav 
limited himself to his authority. To 
retrospective judgme1 ind v sh 
is much as possibl But other possil 
wise involve retroactivity, with the ad 


ducing a result contrary to the statut 


Such an adaptation of court procedure 


the situation as nearly as 


been initially is not u 





> > * 
In shor al py 
sources of fle t shaping its 
from time to time fail to avail themsel 


interplay between law and eq 
just results than the 
properly been draw 
relationships between the 
cies. And certainly in specif Ses 


referred to and 


in this, it is consonant 
istration and fairness not to be balk« 
ol retroactive action an\ 
difficult to sanction legislative 
unlawful, or retroactively to ¢g 
scope 
Mr. Justice RUTLEDGE delivered a 
in which Mr. Justice BLack and M 
concurred. The dissenting opinion 
that the Administrator defined “are 
a valid manner and that, therefore 
prevail. The minority expression als 
Administrator's definition was not 
emption was inoperative and for 
employees should prevail. The 
also dissented from the disposition 
directing the District Court to a1 
retroactive 
Mr. Justice DouGLas joined in tl 
which would hold that the Administ 
“area of production” in a valid 
Mr. Justice Roperts delivered a sey 
ing that the Circuit Court of Appeals 


the Administrator's order might well 
a ae 
ised 


with the illegal and una 
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Evidence—Involuntary Confessions—Determination of 
Whether Voluntary or Involuntary. 


In a criminal trial in a state court the accused, under the due 
process clause of the Fourteenth Amendment, 1 t 
victed on an involuntary confession. But it is for the trial court 
and the jury to determine whether, on the evidence, the confes- 
sion was or was not made by the accused while in the possession 
of mental freedom. The Supreme Court will not overturn the 
finding of the trial court and the jury on that question unless 
the conceded facts are irreconcilable with the existence of mental 


freedom of the accused at the time he confessed. 


lay not De con- 
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1 ynfession, Lyons, in tl morning hours, was taken continuous transaction, and that the admission of such 
» the scene of the cri! subjected to further ques a tainted confession does not accord with the require 
yning about the instruments which he used to commit ments of the Fourteenth Amendment that a state shall 
1¢ murders. Som en 8:00 and 11:00 o’clock not convict a defendant on evidence which he is com- 
evening of that day, Lyons signed the second con pelled to give against himself. 
$s10Nn. Ihe case was argued by Mr. Thurgood Marshal for 
The third confessio made about two days later Lyons and by Mr. Sam H. Lattimore for the State of 
» a guard in the p It was admitted in the Oklahoma. 
i] \ itho t obie 
On certiorari the § e Court affirmed the con Espionage Act—Elements of Crime Under That Act— 
- n Opi fr Tustice Reep. The federal Necessity for Proof of Specific Intent 
stion presented ther the use of the second Under the Espionage Act of 1917 the two major elements nec- 
: =. . os t fA essary to constitute an offense under Section 3 are: (1) the exist- 
NLESSION , process Clause Of Amen ence of a specific intent at the time of the alleged overt acts to 
ment Fourteen which 1 that stat riminal pro cause insubordination or disloyalty in the armed forces or to 
J : oe ed ; : ’ obstruct the recruiting and enlistment service; and (2) the exist- 
ceedings “shall b ) he fundamental : f ese h 
ence of a clear and present danger that the activities charged 
principles of liberty and tice Hebert v. Loutstana. will bring about the substantive evils which Congress has a right 
79 I : « y | of -] as to prevent. Both elements must be proved by the Government be- 
</ “ : ee SuOT 1€ opinion yond reasonable doubt. 
yYOTIIZ t 1 formula for determin- In the present case, the majority of the Supreme Court find 
, M | Re ' that there was insufficient evidence to prove the necessary intent 
$su ris r. l D Says: > oe 
: , and hence hold that the conviction cannot stand. 
No fo plicats Hartzel v. United States, 88 L. ed. Adv. Ops. 1165; 64 
: . . Sup. Ct. Rep. 1233; U. S. Law Week 4467. (No. 53] 
= nil 9% e , 76S 
ae a rial. Later. in another place argued April 25, decided June 12, 1944). 
1 with different per nt, tl ised again told On an indictment in seven counts brought under the 
ry contessions, of course Espionage Act of 1917, Hartzel was convicted by a jury 
7 | r Sihie 2 for violating that Act in that, in time of war, he will 
n of roe ae a ea a fully attempted to cause insubordination, disloyalty, 
itary dey r to the continuis mutiny and refusal of duty in the armed forces and 
ie due fect of 1 I h mav fairly be draw willfully obstructed the recruiting and enlistment serv 
con- f, mie , a | lontary on ice of the United States. The jury found Hartzel guilty 
court a Rontirtinant } ‘ , } 2 
onfes ; on all seven counts of the indictment and he was 
Deg , sentenced to five years’ imprisonment. The Circuit 
n the I . I | I I Ss A : - 
inless a ; Ss , Court of Appeals affirmed his conviction, but on 
— certiorari the judgment was reversed by the Supreme 
) Co irt 
. er Mr. Justice MurpHy announced the conclusion and 
; , . judgment of the Court in favor of reversal. His opinion 
‘ here , ' ne sic elliiiaiea outlines the evidence adduced against Hartzel at the 
ferent ir trial. The statutory crime and an analysis of its mean 
the tr ing appear in the following portion of the opinion 
lige and ti I t position t On tt ae See me cea fund wil 
! Dp ne! round gull 
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< ynfessions prov r e sufficiency of the indictment returned 
here B gis] being penal in natur 
2 rig » speak and write freely, m 
M Jus D sult Mr nd be taken to use s Y 
R sense Mr. Justice H es, dis 
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t } 
i } 


he time of the alleged overt acts to cause insubordina 


tion or disloyalty in the armed forces or to obstruct the 
recruiting and enlistment service. This requirement of a 


he statutory use of the word 


specific intent springs from t 
“willfully.” That word, when viewed in the context of a 
highly penal statute restricting freedom of expression, must 
be taken to mean deliberately and with a specific purpose 
to do the acts proscribed by Congress The second ele 
ment is an objective one, consisting of a clear and present 
danger that the activities in question will bring about 
the substantive evils which Congress has a right to prevent 
Schenck v. United States, 249 U. §. 47. Both elements must 
be proved by the Government beyond a reasonable doubt. 
Upon this analysis of the statute, Mr. Justice MURPHY 
concludes that the facts proved against Hartzel were 
insufhcient to support a verdict of guilty against him. 
While it is recognized that the literature which Hartzel 
prepared and disseminated contained notions odious to 
the majority of our people and destructive of national 


unity in time of war, nevertheless it is found to fall 


short of showing the narrow intent requisite to the re 


quirements of the Espionage Act. Summarizing the pur- 
port of the evidence, Mr. Justice MuRpnHy says: 


f 


There is nothing on the face of the three pamphlets in 
question to indicate that petitioner intended specifically 
to cause insubordination, disloyalty, mutiny or refusal of 
duty in the military forces or to obstruct the recruiting 
ind enlistment service. No direct or affirmative appeals are 
made to that effect and no mention is made of military 
personnel or of persons registered under the Selective 
Training and Service Act. They contain, instead, vicious 
and unreasoning attacks on one of our military allies, fla 
grant appeals to false and sinister racial theories and gross 
libels of the President. Few ideas are more odious to the 
majority of the American people or more destructive of na 
tional unity in time of war. But while such iniquitous 
doctrines may be used under certain circumstances as ve- 
hicles for the purposeful undermining of the morale and 


those persons of draft age 


lovalty of the armed forces and 
they cannot by themselves be taken as proof beyond a rea 
sonable doubt that petitioner had the narrow intent 
requisite to a violation of this statute 

Nor do the circumstances of the distribution of the three 
pamphlets supplemented by petitioner's pretrial statement, 
his testimony and the similar articles written and dis 
seminated by him before the war, supply sufficient evi 
dence of the necessary intent. There was no evidence that 
petitioner intended to influence military personnel or indi 
viduals of draft age in the manner forbidden by the statute 
in composing his mailing list or in sending his pamphlets to 
those listed therein. His purpose, rather, appears to have 
+} 


been to obtain the names of prominent individuals and 


organizations and to propagate his ideas among them. The 
fact that some of these individuals and some of the repre 
sentatives of these organizations were of draft age was not 
shown to have been dominant, or even present, in peti 
tioner’s mind or to have motivated him in any degree. And 
the fact that he mailed his pamphlets to at least four high 
ranking Army officers and addressed envelopes to at least 
eighteen others is not evidence from which the jury could 
infer beyond a reasonable doubt that he intended to 
cause insubordination, disloyalty, mutiny or refusal of 
duty among them. Their inclusion in a mailing list of 
six hundred persons and organizations is quite consistent 
with a mere intent to influence public opinion and to cir 
culate malicious political propaganda among outstanding 
personages, whether they be in the armed forces or not. 


Mr. Justice Roperts, without discussing the evidence 


$26 


in detail, noted briefly that in his judgment it was 
enough to say that the evidence was insufficient to wat 
rant submission of the case to the jury and that the con 


viction of violation of the statute should therefore be! 


reversed. 


Mr. Justice Reep delivered a dissenting opinion it 
which Mr. Justice FRANKFURTER, Mr. Justice DouGLas 
and Mr. Justice JAckson concurred. The dissenting 
opinion emphasizes that the function of the Court is a 
very limited one—that of deciding whether or not there 
was sufficient evidence for the trial judge to let the case 
go to the jury and whether the jurymen had warrant for 
their finding that Hartzel’s very purpose was to under 
mine the will of our soldiers to fight our Nazi enemy and 
whether the Circuit Court of Appeals was warranted 
in sustaining such a finding. Taking a different view of 
the evidence from that held by the majority of the Court 
the dissenting opinion concludes that the judgment 
should have been affirmed. The dissent says in part: 


We are not a jury passing on Hartzel’s state of mind. Ou 
sole and very limited duty is to decide whether there was 
evidence enough warranting the trial judge letting the 


case go to the jury, whether 12 jurymen had warrant for 
their finding that Hartzel’s very purpose was to undermine 
the will of our soldiers to fight our Nazi enemy, and 
whether the Circuit Court of Appeals was warranted in 
sustaining such a finding. We are at a loss to know what 
other intent is to be attributed to the dissemination of 
these documents to our soldiery. To adapt the languag 
of Mr. Justice Holmes speaking for a unanimous Court 
in Schenck v. United States, 249 U. S. 41, 51, of course the 


they had been 


documents would not have been sent unless 
intended to have some effect, and we do not see what ef 
fect they could be expected to have upon persons in the 
military service except to influence them to obstruct the 


} 


carrying on of the war against Germany when petitione: 


deemed that a betrayal of our country 

As the trial judge aptly stated: 

“All of the circumstances of the case, it seems to me, the 
very language of the pamphlets composed and distributed 
by Hartzell show such intent. For what purpose other 
than hindering the carrying on of the war in any way did he 
have or could he have had in mind? He appeared on the 
stand to be an unusually shrewd person. The story he tells 


of his education and his activities indicate that whatever | 


he does is deliberate and with a definite purpose. He is 
not a fanatic attached to a cause, having political and 


economic theories for the liberation of oppressed peoples | 


as were the defendants in Pierce v. United States, 252 U.S. 
239, and Abrams v. United States, 250 U. S. 616, where 
Justice Holmes and Brandeis in dissenting opinions found 
that the literature distributed by the defendants had as its 
purpose propagating certain economic ideas rather than 
interfering with enlistment or recruiting or insubordina- 
tion or disloyalty to the army. In this case the jury were 
warranted in presuming from the preparation and circula- 
tion of the literature that Hartzell intended to obstruct 
enlistment and recruiting and to cause insubordination 
and disloyalty in the military service of the United States.” 
On these facts we would intrude on the historic function 


of the jury in criminal trials to say that tl 


1€ requisite in- 
tent “to cause insubordination, disloyalty, or refusal of 
duty, in the military or naval forces” was lacking. The 
right of free speech is vital. But the necessity of finding 


beyond a reasonable doubt the intent to produce the pro 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


hibited result affords 

criticism is directed to legitimate ends. 

Ihe case was argued by Mr. Ode L. Rankin for Hart- 
zel and by Mr. Solicitor General Fahy for the United 


bundant protection to those whose 


States. 


Evidence—Privilege Against Self-Incrimination— 
Personal in Essence—Not Applicable to a 
Labor Union 


Under the Fourth and Fifth Amendments the privilege against 
self-incrimination is a personal one for the protection of the 
individual, and does not extend to a labor union, corporation or 
unincorporated organizations. Hence, a labor union may be re- 
quired to produce its books and records in proper proceedings 
in the federal courts; and an official of the union, having cus- 
tody of its books and records, may be punished for contempt 
for failure to produce them under a subpoena duces tecum. 

United States v. White, 88 L. ed. Adv. Ops. 1149; 
64 Sup. Ct. Rep. 1248; U. S. Law Week 4471. (No. 
366, argued March 6, decided June 12, 1944). 

In a grand jury investigation of alleged irregularities 





in the construction of a Naval Supply Depot, a federal 


District Court issued a subpoena in duces tecum to 
Local No. 542, International Union of Operating En- 
gineers, requiring the Union to produce for the grand 
jury copies of its constitution and by-laws and speci- 
fically enumerated records of the Union showing its 
collection of work permit fees, the amounts paid for 
them and the identity of the payors for a period of 
approximately one year prior to the investigation. 
White, describing himself as assistant supervisor of the 
Union, appeared before the grand jury; and while it 
was not shown that he was the authorized custodian of 
the books, he had the demanded documents in his pos- 
session. He declined to produce them upon the ground 
that they might tend to incriminate the Union or him- 
self as an officer thereof or individually. 

Che District Court found him in contempt because 
of his refusal and sentenced him to thirty days in prison. 
Che Circuit Court of Appeals reversed the judgment 
by divided vote. On certiorari the judgment of the 
Circuit that of the District 


Court affirmed in an opinion by Mr. Justice Murpny. 


Court was reversed and 
The only issue in the case relates to the nature and 
scope of the constitutional privilege against self-incrim- 
ination in support of which White relied upon the 
unreasonable search and seizure clause of the Fourth 
Amendment and the guaranty of the Fifth Amendment 
that no person shall be compelled in any criminal case 
The Court holds that 
directed to 


to be a witness against himself. 
neither both of 
protection of individual and personal rights, requires 


Amendment, which are 
recognition of the privilege of self-incrimination under 


the circumstances present here. The constitutional 
privilege against self-incrimination is said to be a per- 
sonal one applying only to individuals, and to grow out 
of the high sentiment and regard of our jurisprudence 
in conducting criminal trials and investigations upon 
a plane of dignity, humanity and impartiality. 

Since the privilege is purely personal, it can not be 
utilized upon or on behalf of an organization such as a 
corporation. The basis on which the restriction of 
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the privilege rests is described as follows in the language 
of Mr. Justice MurpnHy: 


The reason underlying the restriction of this constitu 
tional privilege to natural individuals acting in their own 
private capacity is clear. The scope and nature of the eco 
nomic activities of incorporated and unincorporated organi 
zations and their representatives demand that the constitu 
tional power of the federal and state governments to regu 
late those activities be correspondingly effective. The 
greater portion of evidence of wrongdoing by an organiza 
tion or its representatives is usually to be found in the 
official records and documents of that organization. Were 
the cloak of the privilege to be thrown around these im- 
personal records and documents, effective enforcement of 
many federal and state laws would be impossible. The 
framers of the constitutional guarantee against compul 
sory self-disclosure, who were interested primarily in pro- 
tecting individual civil liberties, cannot be said to have in- 
tended the privilege to be available to protect economic 
or other interests of such organizations so as to nullify ap 
propriate governmental regulations. 

The fact that the state charters corporations and has 
visitorial powers over them provides a convenient vehicle 
for justification of governmental investigation of corporate 
books and records. But the absence of that fact as to 
a particular type of organization does not lessen the pub 
lic necessity for making reasonable regulations of its ac- 
tivities effective, nor does it confer upon such an organi- 
zation the purely personal privilege against self-incrimina- 
tion. Basically, the power to compel the production of the 
records of any organization, whether it be incorporated or 
not, arises out of the inherent and necessary power of the 
federal and state governments to enforce their laws, with 
the privilege against self-incrimination being limited to its 
historic function of protecting only the natural individual 
from compulsory incrimination through his own testimony 
or personal records. 

It follows that labor unions, as well as their officers and 
agents acting in their official capacity, cannot invoke this 
personal privilege. This conclusion is not reached by any 
mechanical comparison of unions with corporations or with 
other entities nor by any determination of whether unions 
technically may be regarded as legal personalities for any 
The test, rather, is whether one can 
a particular 


or all purposes 
fairly say under all the circumstances that 
type of organization has a character so impersonal in 
the scope of its membership and activities that it cannot 
be said to embody or represent the purely private or per- 
sonal interests of its constituents, but rather to embody 
their common or group interests only. If so, the privilege 
cannot be invoked on behalf of the organization or its 
representatives in their official capacity. Labor unions— 
national or local, incorporated or unincorporated—clearly 
meet that test. 
Mr. Justice Roperts, Mr. Justice FRANKFURTER and 
Mr. Justice JACKSON concurred in the result. 
The case was argued by Mr. Assistant Attorney Gen- 
eral Tom C. Clark for the Government and by Mr. 
Robert J]. Fitzsimmons for White. 


SUMMARIES 


Taxation—Prior Depletion Deductions of 
Lessor as Income where Lease is Terminated 
without Production 

Douglas v. Commissioner of Internal Revenue, 88 L. 
ed. Adv. Ops. 975; 64 Sup. Ct. Rep. 988; U. S. Law 
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Week 4385 Nos. 130—133, argued March 7, decided 


May 15, 1944 


The taxpayers were -owners of a mine which they 
leased to a corporation in 1929 for a term of thirty 
vears, subject to the lessee’s power to cancel at the 
end of eight years Ihe lessee contracted to pay a 
specific royalty for ore removed, and guaranteed a 


minimum royalty. The lessee surrendered the lease in 


1937, having removed no ore but having paid the 
required minimum royalties T} taxpayers took 
depletion deductions against thes yvalties in the years 
received. The Commissioner required them to report 


the total of these deductions as income in 1937. One 


of the taxpayers had a net loss for one of the prior 
vears, so that the depletion deduction did not affect het 


tax liability for that year. The Board of Tax Appeals 
upheld the Commissioner, except with respect to the 
deduction which produced no tax benefit (46 B.T.A 
O45). The circuit court, h weve! ipheld both issess 
ments (134 F (2d) 765 

Upon certiorari, th tax with respect to deductions 


which had produced a tax benefit 


is sustained bv a 
6-2 division of the Court. The circuit court’s decision 
with respect to the loss vear deduction was also 
sustained, but by an equally divided court and without 
JACKSON did not participate. 


opinion. Mr. Justice 


The opinion ot the Court by Mr Justice REED up 


held the 
rule-making within the broad delegation of the depl 
Since deplet 


pertinent Treasury regulation as reasonable 


tion statute. ion is fundamentally grounded 


lediuicti 


upon extraction, the ded on taken against bonuses 


or advance royalties must be restored to income when 


] t} 


the lease is terminated without production. The opinion 


rejected the taxpayer's arguments that the regulation 
was inconsistent with the basis-adjustment provisions of 
the statute, and that the accumulation of the deductions 


as income in one year distorts the net income. Ap 
parently undisturbed by Congress’ rejection of the 
Brua 
been held taxable to a lessor upon 


le asehold with improvemeé nts made by the lessee 


n doctrine, the Court cited the income which had 


1 


le surrender of a 


> 


Ihe dissenting opinion by Mr. Justice RUTLEDGE, M1 


Justice Murpuy concurring, emphasized the pyramid 


| 


ing of the deductions into taxable income of one 


taxable year, and characterized tl regulations as a 
“snare for the unwary who violate no law but comply 


with it fully,” which makes the takin f the deduction 
“hazardous, capricious, and unjust in consequence 
ued by Mr. Kimball B. De Voy for 


by Miss Helen R 


The case Was ars 
petitioners and Carloss for 


re spondent. 


Municipal Bonds—Special Assessments—State Law 
Controlling as to Rights and Procedure for 
Enforcement of Remedies 

Huddleston v. Dwyer, 88 L. ed. Adv. Ops. 933; 64 
Sup. Ct. Rep. 1015; U.S Law Week 4597 No. 628 
argued April 25 and 26, decide 


498 


= 


Proceedings were had in a federal District Court in 
Oklahoma for the enforcement of special assessments on 
lefaulted paving bonds issued by the City of Poteau, 
Oklahoma 


the Circuit Court on an 


The District Court under instructions from 
arlier appeal determined the 


amounts due on certain assessments against the lots in 


question and when it appeared that no fund 


S had been 
provided for the payment of overdue assessments, the 
District Court by mandamus directed the making of 
certain annual levies in connection with the county gen 
eral fund levies sufficient to pay assessm installments 
which were due, together with interest 

One of the defenses to the petition for mandamus 
was that under Oklahoma law a county is without 
authority to levy and collect a tax in one year to pay 


The 


Circuit Court overruled the defense after an examina- 


improvement assessments due in an earlier year. 


tion of various Oklahoma rulings. A petition for re- 
1943. 


1943, the tax officials again petitioned 


hearing was filed and it was denied September 1, 


On December Ls 


for rehearing relying upon a more recent opinion of the 


Supreme Court of Oklahoma which superseded that 


court’s earlier opinion which the Circuit Court of Ap 
peals had relied upon in deciding this case. It was con- 
t¢ nded that the late opinion as an aul yritative state 
ment of state law required a result contrary to that 


reached by the Circuit Court. Nevertheless, the Circuit 


Court denied the petition for rehearing, but on 
certiorari its ruling was reversed by the Supreme Court 
in the per curtam opinion. 

Chis opinion emphasizes that the state law is the con- 


trolling rule of decision as to both substantive and pro- 
hts of the parties. t 


cedural rig rhe Court points out that 


a judgment of a federal court governed by state law and 


correctly applying that law as declared by the state courts 


when the judgment was rendered, must be reversed upon 


f 


appellate review if, in the meantime, the state courts 


have disapproved of their former rulings and have 


adopted a different one. Ihe federal courts must apply 


the state laws under the Rules of Decision statute in 
with the then controlling decision of the 
highest state court until sucl 


accordance 
1 time iS the case 18 no 
longer sub judice. 

[The case was argued by Mr. Willliam E. Davis fo1 


Huddleston and by Mr. William J urtis for Dwyer. 


Expediting Act—Proceedings in Bankruptcy Involving 
Claims Under Anti-Trust Laws—Not Suits in 
Equity Under Expediting Act 

Columbia Ga Electric Corpor nv {merican 
Fuel and Power Company, et al. 88 I d 
1011; 64 Sup. Ct. Rep. 1068; U. S. Law Week 4411. (No. 
814, decided May 22, 1944 

An appeal was taken from a judgment of District 


Court direct to the Supreme Court under Section 2 


of the Expediting Act of February 11, 1903. The United 


States, an intervenor in the District Court, moved to 
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dismiss the appeal as u 


Act. 


authorized by the Expediting 


Che judgment appealed from originated in proceed- 


ings under Chapter X of the 


Bankruptcy Act for the 
reorganization of American Fuel and Power Company 
ind two of its subsidiaries. Columbia Gas and Elec- 
tric Corporation filed proofs of claims in the reorgani 
zation proceedings, both as stockholder and as a cred 
itor. A compromise settlement of its claims was made; 
but it was upset by a reversal in the Circuit Court of 


Appeals. Ihe Circuit Court 


claims had been acquired and used in violation of the 


held that Columbia's 


anti-trust laws and consequently were not provable or 


allowable in the reorganization Upon remand to the 


District Court, the United States was permitted to in- 
on its claim that it was concerned in arresting 


any action of th 


ervene, 


bankruptcy court which might tend 
as seekil 
Court in 


to defeat relief which 
District 


_ 


g in an equity suit 
pending in the Delaware for the 


purpose of restraining violation of the anti-trust laws 


by Columbia The United States also objected to the 
allowance of Columbia's claims in the bankruptcy court. 
Ihe bankruptcy court, after trial, found that Colum- 
bia’s claims arose out of acts in violation of the anti 


trust laws and disallowed the claims. 


Ina pe curiam Opinio! th 


Supreme Court dismissed 


the appeal because unwarranted by the Expediting Act. 


Ihe opinion points out that the proceeding is neither 
a “suit in equity” nor is the “United States a complain- 
ant” therein, nor is it a suit “brought under” the anti- 


trust laws. 
Mr. Justice DoucLas and Mr. 


not participate. 


Justice JACKSON did 
d by Mr. Floyd C. Williams and 
Cattle for Columbia Gas and Electric, and 
J. Obermeier tol 


[The case was argu 
Frank W 


by Mr. L. American Fuel and Power. 





Bankruptcy Proceedings—Receivers Appointed to Collect 
Rents and Proceeds—Fiduciary Duties in Connection 
with the Sale of Property 
Crites, Inc. v. Prudential Insurance Company, et al., 
88 L. ed. Adv. Ops. 989; 64 Sup. Ct. Rep. 1075; U. S. 
Law Week 4405. (No 17, 


argued March 1, decided 


May 22, 1944). 

[The insurance company here held mortgages on 
eleven contiguous parcels of farm land in Ohio for 
$192,000, executed by Crites and his wife. Involuntary 


bankruptcy proceedings were brought against Crites. 


Petitioner is a corporation formed by creditors in an 


effort to salvage something from the farms. Simkins 
and Florence were appointed co-receivers to collect the 
rents and proceeds and to manage the property and 
preserve it, all subject to the court’s supervision. 

Decrees of foreclosure were entered and a publi 
sale was ordered for cash at not less than two-thirds of 
the appraised value The up-set price was fixed at 
Juty, 1944 VoL. 30 


$162,720 and the farms were bid in by the insurance 
company at the sale for $163,900. The decreed indebt 


edness upon the eleven mortgages amounted to 


It appears that Simkins, before the public sale, had 
submitted to the insurance company an offer from a 
prospective buyer to buy the eleven farms and a one- 
half interest in the growing corn crops thereon for 
$249,106 but he made no effort to inform either the 
district judge or Crites, Inc. of these facts prior to or at 
the sale. ‘wo days after the sale the insurance company 
accepted the offer to purchase which had been previ 
ously submitted. Simkins received from the agent of 
the ultimate purchaser some $2,797, nearly all of which 
was in payment for aid in consummating the purchase 


of the farms from the insurance company. 


Ihe present proceedings arose in connection with the 
receivers’ claims and the approval of their accounts. 


rhe Supreme Court holds, in an opinion by Mr. 
Justice Murpny, that notwithstanding that Simkins had 
no authority to sell the farms or that the sales were 
conducted by the marshal under direct supervision of 
the court, or that there was no evidence that Simkins 
unduly influenced the execution of the sales, neverthe- 
less as an arm of the court he was under duty to exer- 
cise the high degree of care demanded of a trustee. It 
is therefore held that he was accountable for any 
amounts received from the ultimate purchaser's agent 
for assistance in consummating the resale of the farms 


by the insurance company. 


The Court holds that Simkins is not surchargeable 
with any commission received by the purchaser's agent, 
with any amount received by the insurance company 
or with any amount by which the appraised value of 


the farms exceeded the decree indebtedness. 


The Court also holds that the circumstances referred 
to plus the fact that Simkins had entered into a fee- 
splitting arrangement with the attorneys for the in- 
surance company compels the conclusion that all claims 
for fees and compensation as co-receiver should have 


been denied. 


Mr. Justice Roserts stressed the opinion that cer- 
tiorari should not have been granted in this case saying 
that the question presented was really whether the 
action of the Circuit Court of Appeals was sufficiently 
drastic in the circumstances. Referring to his comments 
in Bailey v. Central Vt. Ry. Co., 319 U. S. 350, he sug 
gests that failure on the part of the Supreme Court 
to leave cases of this character to the Circuit Courts of 
Appeals will impair the performance to the Suprem¢ 


Court's essential function. 


The case was argued by Mr. Isaac E. Ferguson and 
Mr. Joseph Rosenbaum for Crites, Inc., and by Mr. 
Osmer C. Ingalls and Mr. Clarence D. 


Prudential Insurance Company of America. 


Laylin for 
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Federal Indian Law—Allotment of Lands in Severalty— 
Discretion of Secretary of Interior 

Arenas v. United States, 88 L. ed. Adv. Ops. 996; 64 
Sup. Ct. Rep. 1090; U. S. Law Week 4400. (No. 463, 
argued March 6 and 7, decided May 22, 1944). 

\renas, a full-blood Mission Indian, sued in a federal 
District Court for a trust patent to certain lands on the 
Palm Reservation Che 
granted a summary judgment of dismissal on affidavits 
Marit 
claims for similarly situated Indians. No findings were 


Springs Government was 


and on the record of the St. litigation on like 
made by the District Court and the Circuit Court of Ap 


peals afhrmed, chiefly in reliance upon its previous 
decision in the St. Marie case. On certiorari the judg- 
ment was unanimously reversed by the Supreme Court 
in an opinion by Mr. Justice JAckson. The opinion 
reviews the policy of Congress in imposing a system of 
individual land tenure on the Indians as rapidly as their 
advancement in civilization, in the opinion of the Secre- 
tary of the Interior, found them to be capable of owning 
and managing land in severalty. 

In 1921 the 


direction contained in an 


Secretary, pursuant to authority and 
Act of Congress of March 2, 
1917, appointed one Wadsworth as Special Allotting 
\gent at Large for the Mission Indian Reservation of 
California and instructed him to prepare schedules of 
1923 Wadsworth 


filed a schedule showing selections on the Palm Springs 


selections for allotments thereon. In 
members of the Band. This was 
Secretary. He 
Wadsworth to prepare a new schedule listing only selec 


Reservation for fifty 
expressly disapproved by the ordered 
tions voluntarily made and to leave off those who did 
This Wadsworth did; but the 
certificate of selection for allotment was stamped “Not 


not desire allotments. 


valid unless approved by the Secretary of the Interior.” 
Phis schedule of allotments was never approved by the 
Secretary. The opinion cites instructions which Wads- 
worth received from the Indian Department, the recom- 
schedule 
Wads- 
the final 


mendation of the General Land Office that the 


be approved and some correspondence which 
worth had, all of which tended to show that 
issue of the patent would be forthcoming as a matter 
Notwithstanding, the Secretary 


of course. never ap- 


proved the allotments. 


In disposing of the case, the opinion of the Court 
points out that under the law the Secretary has not an 
uncontrolled discretion and that, in any event, the gov- 


ernment has not established the 


falsity of the allega- 
tions of the complaint that the Secretary had made a 


preliminary decision as to the allotments. 


As to the Secretary's discretion respecting the final 
approval of the allotments, the opinion observes that 
this is the crux of the law suit, and that in this final 
step, Congress has invested the Courts with some respon- 
sibility. The Act of August 15, 1894, is cited; and the 
conclusion is reached that the judgment should be re- 
District 


versed and the cause remanded to the Court, 


where the Government should be required to answer, 


430 


and the trial judge should proceed to the disposition 
of the case upon a trial, findings and judgment in regu- 


lar course. 


Ihe case was argued by Mr. John W. Preston and 
Mr. Oliver C. Clark for 
MacDonald for the government 


Arenas and by Mr. Norman 


Taxation—Disallowance of Income Tax 
Deduction to Declaring Corporation of 
Wisconsin Privilege Dividend Tax 

Wisconsin Gas and Electric Co. v. United States, 88 
L. ed. Adv. Ops. 1032; 64 Sup. Ct. Rep. 1106; U. S. Law 
Week 4414. 
29, 1944). 


The taxpayer sought a deduction for federal income 


(No. 565, argued March 10, decided May 


tax on account of the tax paid by it with respect to the 
payment of dividends under the Wisconsin “privilege 
considered by the 
Co., 311 
Wis- 


discussed at 


dividend” tax. This is the tax 
Supreme Court in Wisconsin v. J. C. Penne) 
U. S. 435, and in International Harvester Co. v. 
consin Dept. of Taxation (May 29, 1944 
p. 416 supra). The taxpayer claimed the deduction 
alternatively as ‘taxes paid or accrued within the tax 
year,” oO! 


able as “taxes imposed upon a shareholder 


of the corporation upon his interest as shareholde1 
which are paid by the corporation without reimburse 
ment from the shareholder.” 

Court 
of the 


Although the corporation was obligated to 


In an opinion by Mr. Justice RUTLEDGE, the 


denied the deduction under both provisions 
Statute. 
pay the tax, the tax was “imposed” upon the share 
holders. On the alternative contention, it was held that 
the statute was intended to apply to voluntary pay 
ments, and that the withholding of the tax from the 
dividend amounted to “reimbursement.” 

The case was argued by Mr. Van B. Wake for the Gas 
Company and by Mr. Assistant Attorney 


Samuel O. Clark for the United States 


General 


Common Carriers by Railroad—Land Grant Rates— 
Construction of Freight 
Land Grant Equalization Agreement 

Southern Railway Company v. The United States, 
88 L. ed. Adv. Ops. 809; 64 Sup. Ct. Rep. 869; U. S. 
Law Week 4324. (No. 578, argued March 28 and 29, 
decided April 24, 1944). 

Certiorari to review a judgment of the Court of 
Claims in a suit brought by the railroad to recover 
freight charges alleged to be due for some 374 shipments 
of Government property over the railroad company’s 
1933, called 
Equalization Agreement,” with 


lines. The railroad, in made a 
“Freight-Land-Grant 


the Quartermaster General acting for the United States. 


contract 


By that agreement the railroad agreed to transport 
government property for which the Government is law- 
fully entitled 
and to accept “the lowest rates lawfully available, as 


to reduced rates over land-grant roads 
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fierived through deductions account of land-grant 
tistance from the lawful rates filed with the Interstate 
{ommerce Commission applying from point of origin to 
fiestination at time of movement.” The purpose of the 
ggreement was to enable the carrier to participate in 
trafhc would be routed 


which otherwise 


r land-grant routes, the so-called land-grant roads 


t vernment 
i 

}cing under an obligation to furnish transportation to 
the Government free of charge or at reduced rates. At 
jhe time the agreement was made land-grant rates were 
yequired to allow the 50% deduction 


jrom the commercial rates for transportation of gov- 


Government 


¢rnment property or troops. It appears in this case 


that the shipments in question were billed with the 


sleductions which would apply under certain land- 


' 
rant routes which were available for the shipments. 


However, it was shown that a longer and more cir- 


cuitous route could have been used which contained 


more land-grant mileage (with consequent lower rates 


the Government) than the alternative route chosen 


this case by the railroad. Since there was this more 


circuitous route over which government shipments were 


entitled to greater reductions on account of greate 


land-grant mileage, the Court of Claims denied relief, 
basing its decision on the above-quoted provision of 


the contract. 


Che Supreme Court affirmed, in an opinion by Mr. 


Justice Doucias. The Court rejects the railroad’s con 


ention that the word “available” as used in the con- 


ract should be construed to mean “capable of being 


mployed or made use of with advantage.” In this con- 


iection the railroad argued that it would have been 


mprovident to make the shipments over the alter- 


lative route adopted here by the Government. The rail- 


oad also argued that the equalization agreement 


yroperly construed requires the railroad to equalize the 
ate computed by land-grant routes which are com- 
trafic and urged that the 


etitive for government 


ilternative route adopted here was not competitive. 
Che Supreme Court rejects these arguments. Mr. Justice 
“We that the 


intended to 


DOUGLAS says in part cannot assume 


United States surrender any of those 





venefits by granting the equalizing carriers more favor- 
ble rates than those to which it was lawfully entitled 
n the land-grant routes, unless the purpose to do so 
as plainly expressed. It must be remembered that the 
qualization agreement was a rate-making agreement. 
Its object was to divert shipments to the non-land-grant 
route. The land-grant route was chosen merely for 
the purpose of computing the rate. The fact that in 
a given case the shipment probably would not have 


moved over the land-grant route is immaterial. The 


United States was bargaining for low rates for the ship- 
ment of its property. It did not differentiate between the 
ypes of property shipped. It did not in terms state that 


land-grant routes, though actually available, would 


not be used in computing the rate unless they would 
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in fact have been convenient or practicable to use for 
the particular shipment. The standard it prescribes 
is ‘the lowest net rates lawfully available.’ We may not 
resolve any ambiguities which may linger in that phrase 
against the United States.” 

The case was argued by Mr. Sidney S. Alderman for 
the railroad and by Mr. Assistant Attorney General 


Shea for the Government 


Taxation—Jurisdiction of Federal Courts in 
Suit against Local Collector for Illegal Taxes 

Great Northern Life Insurance Co. v. Read, 88 L. 
ed. Adv. Ops. 781; 64 Sup. Ct. Rep. 873; U. S. Law Week 
4331. (No. 235, argued January 31, decided April 24, 
1944). 

Ihe taxpayer challenged the constitutionality under 
the Fourteenth Amendment of an Oklahoma tax upon 
foreign insurance companies upon the ground that it 
was discriminatory as compared with the taxation of 
domestic insurance companies. Having paid the tax 
to the Insurance Commissioner under protest, it sued 
that official in the District Court of the United States, 
alleging diversity of citizenship. The constitutionality 
of the tax was upheld in that court and in the Circuit 
Court of Appeals. Upon grant of certiorari, the 
Supreme Court asked discussion of the right of the 
taxpayer to maintain its suit in a federal court. 

In an opinion by Mr. Justice Reep, the cause was 
remanded to the District Court with 
dismiss the complaint for want of jurisdiction. The 


directions to 


court pointed out that the suit was against a state of- 
ficial as such, and was therefore the equivalent of a suit 
against the state. Since such suit could be maintained 
only with the state’s consent, and in accordance with the 
terms of such consent, the Court analyzed the state 
statute and determined that it authorized suit only in 
the state court. 

... When a state authorizes a suit against itself to do justice 

to taxpayers who deem themselves injured by any exaction, 

it is not consonant with our dual system for the federal 

courts to be astute to read the consent to embrace federal 

as well as state courts. ... 

Mr. Justice FRANKFURTER, with whom the CHIEF 
Justice and Mr. Justice Roserts concurred, dissented. 
‘simple suit to get 


The opinion argues that this was a 
back money from a collector,” which would be clearly 
allowable if brought against him in his individual ca 
pacity, and that the result should not be different be 
cause the suit was differently entitled. Assuming that 
the state’s consent to the suit was required, the dissent 
contends that a refusal of such consent with respect to 
suit in federal courts should not be presumed where 
the procedural requirements of the state statute are not 
peculiarly adapted to procedure in the state courts. 

The case was argued by Mr. Charles R. Holton and 
Mr. John A. Johnson for Great Northern Life Insurance 
Company and by Mr. Fred Hansen for the Insurance 


Commissioner. 
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NOTICE TO MEMBERS OF 
Proposed Amendments to the 
Constitution of the American 

Bar Association 


(Continued from page 403) 
tinguish readily the recommendation from the body of 
the report; (c) all recommendations for action shall be 
accompanied by a statement in the report of the reasons 
thereof; (d) when legislation is proposed or opposed, 
the report shall be accompanied by a copy of the bill o1 
by a summary of its provisions; and (e) when a report 


on legislation is not accompanied by a copy of the bill, 


JUNIOR BAR CONFERENCE 


the section shall make available for distribution at 
the meeting at which the report is to be considered at 
least 50 copies of the bill. Recommendations of a Sec- 
tion or of the National Conference of Commissioners o1 
Uniform State Laws may be acted upon at any meeting 
of the House of Delegates immediately following or hel 
contemporaneously with a meeting of the Section or of 
provided such recommendations, in 


been distributed 


the Conference, 


printed or mimeographed form, have 
to the members of the House prior to the session of 


the House at which such reports are to be consid 


S. KnicuT, Secretary 


red. 


HARRY 


NOTICE TO MEMBERS OF JUNIOR BAR CONFERENCE 


OTICE is hereby given that at the annual meeting of the 
Junior Bar Conference to be held in Chicago, beginning 
September 10, 1944, there will be elected a chairman, 

vice chairman, and secretary, each for a term of one year, a 
member of the Executive Council from each of the Second, 
Fourth, Sixth, Eighth and Tenth Judicial Circuits, each for a 
term of two years, and from the Third and Ninth Judicial Cir- 
cuits, to fill vacancies, each for a term of one year. 


3y-Law S, 


Article IV of the 


members of the Junior 


Pursuant to Section 4(B) of 
notice is hereby given that the 
Bar Conference residing in the above-named Judicial 
Circuits (hereinafter referred to as Council Districts) 
may nominate candidates for the office of member of the 
Council from their respective districts by written peti 
tion, in each case, specifying the name of the person 
nominated and the office for which nominated, contain 
ing the names of at least twenty endorsers, all of whom 
are residents of the district of the person nominated. 
The petition can state briefly a biographical sketch of 
the background and qualifications of the candidate. It 
shall be submitted to the chairman, James P. Economos, 


1140 N. 
than August 26, 1944. 


Dearborn St., Chicago 10, Illinois, not later 


At the 


meeting the chairman of the 


first session of the annual 


Conference shall deliver 


to the chairman of the Nominating Committee all peti 


tions submitted pursuant to this notice. 


The Nominating Committee shall consider the candi 


ach of 


dates proposed by «¢ said petitions, as well as re 
ceive names of other candidates and report its Council 
nominees at the same time and place, and in the sam« 
manner that it reports the nominations for the officers 
of the Conference. Other nominations for the Council 
may be made from the floor following the report of the 
Nominating Committee, as may other nominations also 


be made for officers. The election of the Council mem- 


bers shall take place at the same time and place, and in 
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the same manner as the election of offi immediately 


followir the conclusion of the second neral S¢ ssion 


ig 
of the annual meeting, and shall be b 
TERM OF OFFICE: 


and the Council 


written ballot. 


The term of ofhce of the officers 
the Third Ninth 


Judicial Circuits elected at the Chicago annual meeting 


members from ind 


shall begin with the adjournment of the said annual 


meeting and end with the adjournment of the annual 


then 


meeting to be held in 1945, or until successors 
shall be elected and qualify, and the term of office of 
the Council members from the Second, Fourth, Sixth, 


Fighth and Tenth Judicial Circuits shall begin with the 


adjournment of the 1944 annual meeting and end with 
} 


the adjournment of the annual meeting to be held in 
1946, or until their successors shall be elected and 
qualify. 

ELIGIBILITY: No person shall be elected as an 


will, during his 


term of office, become ineligible for membership in the 


officer or member of the Council if he 


Conference. ‘The membership of a member of the Con 
ference shall terminate at the conclusion of the annual 
meeting in the calendar year within which the member 


attains the age of thirty-six years, or upon his ceasing, 


prio} to that time, to be a member of the American Bai 
\ssociation. A person elected as a member of the Coun 
cil shall be, at the time of his nomination, a resident of 
the Council District for which he is chosen. No person 


shall be eligible for election as a member of the Execu- 


tive Council if he is then a member of the Council and 
has been such a member for a period of three years 
or more. 

Husert D. Henry, Secretary 


Junior Bar Conference of the 


American Bar Association. 
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HE manpower situation in the 
Junior Bar has been stabilized 
» some extent, and there has been a 
ill, which we hope is not tem- 
orary, in the taking of Junior Bar 


} 


Conference ofhcial personn 1 by the 


med forces. Although many Junior 


Bar programs have continued in al- 


nost undiminished strength since 


he beginning of the war, it is the 


ype of Junior Bar leaders through 


that the 


success ol 


it the country 


armed forces will be so noticeable 


the near future that definite post- 
wr plans can be laid embodying 
articipation by the present mem 


bers in service in a full program of 


Junion Bar activities. 

Another successful series of traffic 
ourt conferences have been held. 
Che North Carolina Conference was 


eld on May 19 at Winston-Salem. 
In addition to the regular partici- 
Automotive 


pants, Norman Damon, 


Safety Foundation, Harvey D. 
sooth, National Safety Council, and 
lames P. Economos, Junior Bar 


onference, Assistant Attorney Gen- 
ral Hugh Ss ]. Rhodes, and Associate 
Court Justice Emery B. 
Denny, gave addresses. The New 
York 
Syracuse on May 24. 

Kennedy, of 


Senator Floyd E. 


supreme 


was held in 
Mavor Thomas 
State 


Conference 
Syracuse and 
Anderson were the 
speakers. The Virginia 
held in Roanoke 
a Tennessee Conference in 


cal Con- 


‘rence was on 


May 26, 
Nashville on June I, and ; 


Kansas Cit 





Missouri 


Conference in on June 
and 7. 
| Junior Bar Conference Secretary 
| Hubert D. Henry 
Inual meeting of the Junion 
ition of the Iowa State Bar Associa- 
ion in Des Moines on June 1], 2, 
13. He addressed the Section on the 
subject “Trafic Courts” 
ferred with the leaders of the Section 
with regard to the Iowa State Traffic 
held on 


attended the an- 


3ar Sec- 
and 


and con- 


Court Conference to be 


Jury, 1944 VoL. 30 


By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


William F. McFarlin, chair- 
man of the Traffic Court Committee 


July 12. 


presided in the absence of the last 
two chairmen of the Section in the 
The 
Assistance to 
Howard D. 
the 


committee on 
the 
Brooks, 


on 


armed forces. 


Legal Armed 
chair- 
War 


Snyder, 


Forces, 
committee 
Rosa 
chairman, reported active programs. 

The Kansas Junior Bar Confer 


man, and 


Readjustment, Lee 


ence held its annual meeting on 
May 26 and elected R. E. Kirk- 
patrick, Wichita, chairman, Miss 


Georgia E. Wells, Lyons, vice chair- 
man, and Dorothy D. Tyner, Kan- 
sas City, Associate National Director 
of Procedural Reform 
retary. Mr. Kirkpatrick, by virtue of 
his election, has become Junior Bar 


Studies, sec- 


Conference state chairman for Kan- 
Frank G. Theis of Arkansas 
City is retiring chairman. 

Albert Bienvenu, New Orleans, 
been elected chairman of the 
sar Section of the Louisiana 


Sas. 


has 
Junior 
State Bar Association, succeeding 
Arthur C. Watson of Natchitoches. 
William R. Van Aken, Cleveland, 
has been elected chairman of the 
Junior Bar Section of the Ohio State 
Bar The council 
of the section conferred with James 
P. Economos at the time of the 
Ohio State Traffic Court Confe 
ence. Webster Woodmansee has been 
elected chairman of the Junior Sec- 
tion of the Milwaukee Bar. 

With sixteen per cent of its at- 
torneys in the armed forces, the 
State Bar of Michigan is preparing 
to make a survey of the state’s legal 
personnel and needs. The state finds 
that the demand for lawyers greatly 
exceeds the present supply. The com- 


Association. new 


mittee on legal education is prepar- 
ing to give post-war refresher courses 
and assist students whose legal edu- 
cation was interrupted to readjust 
themselves to their studies. The 
State Bar of Texas is establishing a 


JUNIOR BAR NOTES 


loan fund to assist lawyers returning 
to practice from service, and sub- 
sequently to assist law students. 

Many Junior Bar members in the 
United States are planning to attend 
the Third Annual Meeting of the 
Inter-American Bar Association to 
be held in Mexico City July 31 to 
August 8. 

With the annual meeting of the 
Junior Bar Conference just around 
the corner, all Junior Bar organiza- 
tions affiliated with the Conference 
soon will be preparing reports of the 
year’s activities to compete for the 
various Awards of Merit to be given 
to the outstanding organizations. 
The awards are to be given to state 
and local Junior Bar organizations 
for outstanding work in general bar 
association activity, for outstanding 
war work, and for outstanding traffic 
An invitation to submit 
entries will be sent to all affiliated 


court work. 


groups in the near future. 
Outstanding accomplishments are 
often without 


recognized being 


acknowledged. However, an _ ac- 
knowledgment of real service is given 
by American Law and Lawyers in its 
issue of May 30, 1944, in calling at- 
tention to the inspired leadership 
which the Junior Bar Conference is 
enjoying this year in the form of Jim 
Economos. The Junior Bar Confer- 
ence has, in its ten year history, had 
some notable projects, and with 
each project a name is attached— 
something in the nature of a symbol. 
Certainly it cannot be denied that 
the Traffic Court work of the Junior 
Bar Conference, started a year and a 
half ago, is one of the most far 
reaching projects yet carried on by 
the Conference. It has reached into 
virtually every state and city. There 
are, actually, hundreds of persons 
who have worked on these various 
conferences and helped to make 


them successful. 


433 





RESULTS OF ELECTION 


N Jun 3, 1944, the Board of Elections met at 


the Headquarters of the Association, canvassed 


the ballots, and announced the results of the 


balloting for State Delegates. In seventeen jurisdictions 
delegates were elected for the regular three-year term 
beginning at the conclusion of the next Annual Meet- 
ing. Kansas and Kentucky also voted for delegates to 
fill vacancies in the term to expire at the conclusion 
of the next annual meeting. Montana, South Carolina 
and Texas voted for delegates to fill vacancies in terms 
Meet- 


vacancy in 


to expire at the 


conclusion of the 1945 Annual 


ing, and Delaware for a delegate to fill a 


FOR STATE DELEGATES 


the term to expire at the conclusion of the 1946 Annua 
Meeting. 

In the twenty-one jurisdictions voting, only California 
nominated two candidates by petition. Of those elected 
There 11,750 


ballots mailed to the members in good standing in nine 


13 succeeded themselves in office. were 


teen jurisdictions (excluding Hawaii and the Ter- 
ritorial Group) of which 5,035 were returned. There is 
no report on Hawaii and the Territorial Group at this 
time as the polls do not close until June 30 for return 
of ballots from those jurisdictions. 

The official report of the results of the election is as 
follows: 


ELECTION FOR STATE DELEGATES—1944 


Received Ballots Ballots 

Jurisdiction Delegate Elected Votes Returned Mailed 
\labama William Logan Martin, Birmingham 143 148 27 
California Delger Trowbridge, San Francisco 650 1124 1832 
*Delaware P. Warren Green, Wilmington 51 53 129 
Florida Cody Fowler, Tampa 19] 213 612 
**Kansas Douglas Hudson, Fort Scott (Vacancy) 117 124 316 
Douglas Hudson, Fort Scott (Regular Term) 124 13] 316 
**Kentucky t?T. M. Galphin, Jr., Louisville (Vacancy) 9 60 38] 
+I. M. Galphin, Jr., Louisville (Regular Term) 9 67 381 
Massachusetts Frank W. Grinnell, Boston 113 127 1123 
Missouri John T. Barker, Kansas City 373 112 117] 
+Montana Julius J. Wuerthner, Great Falls 73 79 135 
New Mexico Herbert B. Gerhart, Santa Fe 64 64 143 
North Carolina Francis E. Winslow, Rocky Mount 134 144 314 
North Dakota Herbert G. Nilles, Fargo 43 17 63 
Pennsylvania Bernard J]. Myers, Lancaste1 54] 595 1621 
tSouth Carolina Douglas McKay, Columbia 89 9] 183 
Tennessee John T. Shea, Memphis 149 159 396 
t Texas James L. Shepherd, Jr., Houston 155 175 1041 
Vermont Deane C. Davis, Barre a 73 119 
Virginia Thomas B. Gay, Richmond 227 240 532 
Wisconsin Albert B. Houghton, Milwaukee 283 309 667 
$211 5,035 11,750 


*For vacancy in term expiring at adjournment of 1946 Annual Meeting. 


dial 


or regular term and for vacancy in term expiring at adjournment of 1944 Annual Meeting 


+For vacancy in term expiring at adjournment of 1945 Annual Meeting. 


ttNo petition was filed for any candidate in Kentucky. 


received for 38 persons for the regular three-year 


term, 


Ballots were therefore sent out in blank, and votes were 
and 36 persons to fill the present vacancy. Mr 


Galphin received the largest number of votes for each office, as indicated above. 


BOARD OF ELECTIONS 
Epwarp T. FAIRCHILD, Chairman 
WiuiaM P. MacCracken, Jr., 
LAURANT K. VARNUM 
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WAR NOTES 


By TAPPAN GREGORY 


(nnua of the Chicago Bar 





ifornia 
lected T:.. April, 1944, issue of Selective a divorce granted to a private in the Maine Bar Association, who has been 


11,750 Service, being Volume 4, No. 4, United States Army stationed in carrying probably more than his 
n ning carries the following comment on England, on the ground of desertion. _ share of the load, says: 

e Ter} page 4: A decree was entered by Judge Fein- I got my greatest thrill when a man 

here is “Political Activity of S. S. Personnel berg of the Circuit Court of Cook showed up one Sunday with the in- 

at this Limited by Law County, Illinois. The soldier was formation that he had forty-eight 

returs “Since 1944 is an election year, at- 1. semaiatalil hs See Sateen on hours leave on landing in New York 

tention of all Selective Service System pr a ‘ to come down to Portland, Maine, to 

personnel, both compensated and un chairman for Cook County of the consult with me. At Recefe, Brazil, he 

Mm 1S as compensated, is directed to provisions Illinois State Bar Association Com- had received a threatening letter from 

of law which govern their political mittee on War Work. The evidence Portland which he referred to his 


legal adviser on shipboard, and as he 
said: “He took a little book out of his 
pocket, and said that if when I got 


activities. The Hatch Political Activi- on behalf of the soldier consisted of 


ties Act (53 Stat. 1148 » the U.S. Civil pi, deposition and two letters. The 
Service Act, and Civil Service Rules 


; : ; é > WwW < i d ‘ , ; , > 
and Regulations definitely limit such S#™€ Newspaper article states that ashore I would go right down to Port- 
allots activities. All persons affected are Judge Dunne of the Curcuit Court land, Maine, there was one Clement 
failed presumed to be acquainted with the of Cook County had already moved F. Robinson located there who would 
27 law and ignorance is not an excuse for jn a similar direction in granting a fix me up. . 
violation. li , Idi ak sailidlinaias Another pleasant thrill was when 
R39 divorce to a scldier overseas withou . : 
on “Uncompensated personnel, which his d ame hana’ ~ one of the big shots in the USN came 
129 includes members of local boards, are ©V€" IS Ceposition, Dased only on and called on me a short time ago in 
612 not barred from taking active part in the testimony of friends and relatives. connection with his transfer to com- 
t political management or in political Two interesting items appear ina mand a vessel in the Southwest 
Q > . . . . aa _ 
316 campaigns. However, there are provi recent issue of American Law and Pacific. He said he wanted to come 
216 sions agai s ‘ir officiz ‘i and express his appreciation of the 
16 ions against use of their official posi- 7 jy vers In one of them, reference is pal “PP era 
; tions for the purpose of influencing a Jad i good work that we are doing for the 
81 an election, or permitting politics to made under a New Philadelphia, men in the Navy. 
38] affect, in any manner, their officia] Ohio, date line, to the action of And that is about all: we will stay 
193 acts as members of the Selective Serv- Tuscarawas County Probate Judge on the job. 
ee ice System. Local boards and other y. W. Lamneck in admitting to The Bulletin of the State Bar As- 
/ offices of the Selective Service System probate the will of a deceased soldier 50 iation for Wisconsin for May, 
QQ sna not be usec or political meet ° ° , . ° — 
138 — ied maegedie without the testimony of any of the 1944, contains the following opinion 
ings, or for planning political activities . ee st ae , — 
143 of any description. three subscribing witnesses. The by Ronald A. Drechsler, as to the 
314 “Compensated personnel are not judge is quoted as saying that in the validity of absentee marriages in 
63 permitted to take any active part in absence of testimony to the con- Wisconsin: 
- anag ‘nt or pe al cz és : . : k 
ps political management or p litical cam trarv “It will be presumed that a will Both parties must be present before 
621 paigns. Among prohibited forms of : é = ter b tad by 
183 political activity are :(1) Serving on ®PP@ting in legal form and signed the officiating person to be married by 
3 aes a ps , > a eda i him i is state. An absentee mar 
or for any political committee, party, at the end by a testator while in the n th 
396 ; riage would not be valid, the one 


w similar organization; (2) soliciting armed forces of the United States was —s ' 
- S : ces of the - ‘ party being in this state and the other 


041 or handling political contributions; attested and subscribed as provided outside the state, though represented 


3) participating in z itical parade, " 
119 (3) participating in a political parade, 1, Jaw, and that the testator had ca- by proxy, or speaking by telephone, 
except as a spectator; (4) serving as an rm k ill ao wes 0 radio etc 
932 officer of a political club or as a mem- pacsy _— oo neces gs dead Avene , — 
667 ber or officer of any of its committees, from restraint at the time of the ex- If marriage is a civil contract, where 
rH / , 


the marriage is performed as follows: 
one party, officiating person, and 
witnesses (if these are required) out- 


addressing such a club or being active ecution,” and further “where the 
750 in organizing it; (5) distributing cam- whereabouts of subscribing witnesses 


paign literature or material. to a last will and testament cannot be : . ‘ . 
< as é 7 , 
“In case of doubt, consult your per cscenibical gery side Wisconsin, and the other party in 
sonnel officer prior to engaging in any ascertaine and their signatures on Wisconsin represented by proxy, 
political activity.” the will cannot be proved, the Pro- speaking by telephone, radio, etc.— 


and thus the formal requisites of that 


The Lawyers Cooperative Publish- bate Court in the absence of other : : 
place outside Wisconsin are thus com- 





ye ing Company and Bancroft-Whitney testimony can admit such a will to plied with; the marriage would be re: 
Company have published in con- probate if two or more witnesses testi- ognized as valid in Wisconsin. 
venient separate form a pamphlet fy that the signature of the testator The conclusion was based upon 
entitled “Domicile or Residence of appearing on said instrument is language contained in Sections 245.01, 

nan Persons in the Armed Forces.” It is genuine.” 245.12, 245.15, and 245.21 Stats.; also 


é ee : : the cases of Owen v. Owen (1922), 
a reprint of the war Section of A.L.R. Clement F. Robinson, chairman of 178 Wis. 609, 614, and Lyannes v. 


The public press calls attention to the Committee on War Work of the Lyannes (1920), 171 Wis. 381. 
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BATTLECRY OF 
DEMOCRACY 
(Continued from page 
We in 
great democratic tradition. Our early 
broke the with 


those homelands in whose soil their 


396) 


America have inherited this 


forbears, who ties 


ancestral roots were deeply em- 


bedded to establish life anew in a 
strange and remote continent, were 


436 


inspired by the independent and 
self-reliant spirit of the pioneer, and 
by a hot and jealous love of liberty. 
The history of the establishment and 
growth of our democratic institu- 
tions eloque ntly reflect the enfold 
ment of that free and creative spirit 
Morley 


saving that he was often asked for ad 


John quotes Gladstone as 


vice by young men concerning the 
objects of study, and that he had 
bade them study and ponder, first, 
the history and working of freedom 
history of 


in America; second, the 


absolutism in France from Louis 


XIV to the Revolution. 
can one contrast life under the two 


How bette 


fundamentally irreconcilable philos 
ophi s of existence! 

In these momentous times it is 
good to turn for further inspiration 
to an incident in the story of those 
among whom our ideals originated. 
When an emissary of the mighty and 
despotic Persian ruler Xerxes visited 
Athens to solicit an alliance by the 
so remi 


offer of a territorial bribe- 


BAR ASSOCIATION NEWS 


Hitler’s t 
Athenians replied: “We know as well 


niscent of chnique—th« 


as thou that the might of the Persians 


} 


is many times greater than ours, so 


that thou needest not to charge us 


with forgetting that. Yet shall we 


fight for freedom as we may To 


make terms with the Barbarians seek 
us nor shall we 
Mar- 


So long as 


not thou to persuad 
And 
Athens says 


be persuaded. now tell 


donius that 


the sun keeps the path where now he 
eoeth, never shall we make compact 
with Xerxes, but shall go forth to do 
battle with him, putting our trust 


in the gods that fight for us and in 


] 


the mighty dead, whose dwelling- 
places and holy things he hath con- 
demned and burned with fire.’ 
America has 


up the gauntlet throw 


taken 


n down to de- 


In this spirit 


mocracy and is answering its im- 


placable and ruthless foes not only 


in stirring words but with a united 


and 


front, unprecedented endeavor, 


high and heroic action 


BAR ASSOCIATION NEWS 


The State Bar 
of Arizona 


HE Eleventh Annual Meeting of 
Che State Bar of 
held April 28, at 


meeting was well attended. 


Arizona was 


Phoenix. The 

. T. Byrne of Prescott was elected 
president, to succeed Matt S. Walton. 
Byron Thompson of Tucson, and 
Orrin C. Compton of Flagstaff, were 
the vice presidents elected. James E. 
Nelson of 


retary, 


Phoenix was elected Sec- 
Stanley A. 
Phoenix, treasurer. 


and German of 

\ welcoming address was delivered 
by the Honorable Sidney P. Osborn, 
Governor of the State, who spoke on 
the responsibility of the lawyer to 
the public, and particularly on the 
lawyers’ 


peculiar responsibility to 


the state, at this time, when it is 


entering upon an era of great de- 


T. J. BYRNE 
President, State Bar of Arizona 
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elopme nt. 


Byron G. Thompson of ‘Tucson 


hos« of 


then paid his respects and t 
he Bar to the Governor, and spoke 
m the subject of Administrative Law 
nd Procedure. The morning ses 
a splendid, well- 


lawvers respons! 


ion closed with 
onsidered talk on 
yilities, given by the Honorable Levi 
S. Udall, judge of the Superior Court 


tor Apache County of Arizona 


The visiting members of the Bar 
were entertained at luncheon by the 
Maricopa County Bar Association, 
it which time Robert Daru of New 
York spoke on the ethics in the prac- 
ice of criminal lai ind James 
Economos of the 


yn Trafthc Courts. 


Junior Bar spoke 


\t the afternoon session, resolu- 


tions were adopted on constitutional 


rin iples for world order. 


[The meeting was concluded by a 
dinner dance. Matt S. Walton, re- 
tiring president, was toastmaster, in- 


Honorabl ce ‘a 


Faries, judge of the Superior Court 


troducing the 
for Gila County, and Honorable 
M. G. Hall of th 
of Pima County. Albert Garcia, on 
Pacific, and 


Superior ( ourt 


leave from the South 
Deputy-Attorney-General from Ari- 


zona, spoke on the soldier’s problems. 

















E. A. HENRY 


President, Bar Association of Arkansas 


Jury, 1944 VoL. 30 


Bar Association 
of Arkansas 


Ihe Bar Association of Arkansas 
held its forty-seventh annual meet- 
ing at Hot Springs National Park 


g 
on Mav 12 and 13 


The major program consisted of 


an address, at two sessions, by Dean 
E. M 
School entitled ““Noteworthy Features 


Morgan of the Harvard Law 


of the American Law Institute Code 
of Evidence.” 

At the annual banquet Honor- 
able John T. 
dent of the National Association of 


Barker, former presi- 


\ttorneys General, delivered an in- 
teresting and stimulating address on 
the subject of “Great Lawyers.” 
I'he second day’s session began 
with a detailed report of the Asso- 
Work 
The 
report was followed by an address 
by Col. Julien C. Hyer, Staff Judge 
Advocate of the 8th 
“Legal Assistance to Mem- 


ciation’s Committee on War 
by its chairman, A. L. Barber. 


Service Com- 
mand, on 


bers of the Armed Forces.” 


Ihe report of the Committee on 
Legislation, headed by E. J. Butler, 


of Forrest City, recommending 
among other things the creation of 
a committee on drafting for the 
legislature and a bill officially rec- 
ognizing and supporting the work of 
the National Conference on Uni- 


form Laws, was unanimously ap- 
proved. A resolution calling for the 
appointment of a special committee 
to attempt again to secure integra- 


tion of the Bar through the Supreme 


Court was also unanimously ap- 
proved. 
Officers elected for the current 


year of 1944-45 were: president, E. 
\. Henry of Little Rock, vice presi- 
dent, James D. Head of Texarkana, 
succeeding E. A. Henry, and _ sec- 
Terrell Marshall of 


Rock, reelected. 


retary-treasurer, 
Little 
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which, Mr. Smith says, “has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: (1) The elimi- 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part- 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner- 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” : 

An appendix of forms is included. 


Price 50c 
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‘Lines Written on Hearing 
an Argument in Court “’ 


Spare me quotations which 
though learn’d, are long 

On points remote at best, and 
rarely strong 

How sad to find our time con- 
sumed by speech 

Feeble in logic, feebler still in 
reach 

Yet urged in words of high and 
bold pretense 

s if the sound made up the lack 
ot sense 

O'! could but lawvers know the 
great reliet 

When reasoning comes close 
pointed, clear, and brief 

When every sentence tells, and, as 

falls 

With ponderous weight, renew d 
ittention calls 

Grave and more grave each topic, 
ind its torce 

Exhausted not till ends the 
destined course 

Sure s the victory {f the cause 
1 right 

If not, enough the glory of the 
fight.” 

JostvH STORY 


“When Reasoning Comes Close, 


Pointed, Clear and Brief...” 


HEN JusTice STorY was on the Supreme Court of the United States, 
} 


Daniel Webster became the leading lawyer in the country. Story was one 

of the judges who decided the celebrated Dartmouth College Case in 1818. 
How Story would have liked American JuRisprRuDENCE! The editorial 
formula under which each volume is written requires: 

(7) That the language be clear and concise. 

(2) That the reason for the rule be given. 

(3) That the authorities cited hold exactly as represented. 

(7) That exceptions, applications, and suggestions as to 

the operation of the rules be given. 


The tests of a good argument, outlined in Justice Story’s poem, are fully met in 
the over four hundred subjects covered in AMERICAN JURISPRUDENCE. 


“When reasoning comes close, pointed, clear and brief, when every sentence tells’ 


the chances are that the lawyer has prepared his case from the text and sug- 
gestions 19 AMERICAN JURISPRUDENCE, 


For information write 
The Lawyers Co-operative Publishing Company Rochester 3, New York 
Bancroft-Whitney Company gas fey ' San Francisco 2, California 

















WATCH FOR... 


The Corpus Juris Secundum treatment 


of the important title 





HUSBAND AND WIFE 


which will be delivered to owners 


of C. J. S. in the very near future. 


With the completion of this title, Corpus Juris Secundum will 
afford the owner a complete restatement of all the law on 
215 legal topics at an average cost of less than two dollars 
per subject. 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Ave. Extension 
Brooklyn 1, New York 








rary of Congress, 


st ae 























